FOpuduueckue nayxu HoHb, 2023, Ne 1 (13)

YK 347.61

T. M. Xaneuxasi, KaHIUIAT IOPUIANYECKUX HAYK, TOLEHT
WHcTutyT yrpaBieHUecKux KaapoBs, Akagemus ynpasiaenus npu Ipesunenre Pecnydinkn benapycs,
yi. MockoBckas, 17, 220007 Munck, Pecrry6nmka bemapycs, Tania80@rambler.ru

IMPU3HAKH CEMbH KAK ITPABOBOT'O HHCTUTYTA

CeMbsi — KIIIOYEBOE MOHATHE CeMEMHOTro npaBa. OJIHAKO CEroJHSl HU B CIELMAJILHON JIUTEPAType, HU B 3aKOHO-
JATETCTBE HET CAMHCTBA B PEIICHUH BOIIPOCA O TOM, YTO HPEACTABISIET CO00M ceMbs. B cTaThe aHATM3UPYIOTCS TaKue
NPU3HAKU CEMbH, KaK HaJU4he MOPAJIBHOM MOJAECPKKUA MEXAY €€ WICHAMU; COBMECTHOE MPOKUBAHNE HIEHOB CEMbH;
OOIIHOCTh XO3SHCTBa; B3aUMHAs MaTepHallbHas TMOANEpKKa U ap. Ha oCHOBE MPOBEICHHOTO aHANH3ANWICIACTCS BBHIBOJ
0 TOM, YTO BCE€ T€ MPHU3HAKU, KOTOPBIC YAIIE BCErO BBIAEIAIOTCS B HAYKE CEMEMHOIO IpaBa B/KayeCTBE IPU3HAKOB, Xa-
PaKTEPU3YIOIIUX CEMBIO KaK IPAaBOBOM MHCTUTYT, SIBISIOTCS NONOJIHUTEIbHBIMU, UX HAIMUYUE IKEJIATEIHHO, HO COBEP-
meHHo He obs3arenbHO. K mpu3HakaM ceMbH Kak MPaBOBOTO MHCTUTYTA CIEAyeT OTHECTH. HalW4Ke IPaBOBOM CBS3H
MEX/y WIeHAMU CEMbHU M yKa3aHUE Ha I0pUANYecKUe (PaKThl, BIEKYIINE BOSHUKHOBEHHUE OPAaYHO-CEMEITHBIX MpaB U 00s-
3aHHOCTEN MEKIY HUMU.
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SIGNS OF A FAMILY AS A CEGAL INSTITUTE

Family is a key concept of family law. However, today neither in the specialized literature, nor in the legislation there
is unity in the solution of the question of what a family is. The article analyzes such signs of a family as: the presence of
moral support between family members; cohabitation of family members; community of the economy; mutual material sup-
port, etc. Based on the analysis, it is concluded that.all those signs that are most often identified in the science of family law
as signs characterizing the family as a legaldnstitution are additional, their presence is desirable, but not necessary. The signs
of the family as a legal institution include the presence of a legal connection between family members and an indication of
legal facts that entail the emergence of marriage and family rights and obligations between them.
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Beenenne. Cembsh, — KIIIOUEBOE NMOHATHE ceMeHOro npasa. OQHAKO CErolHs HU B CIIELH-
aJbHOM JUTEPATyPE, HU B 3aKOHOAATENIBCTBE HET €IMHCTBA B PEIICHUH BOIIPOCA O TOM, YTO IpEA-
CTaBIIsIeT €000l /CeMbs. JleranpHoe ompeneiaeHust MOHATUS «CeMbs» aaHo B cT. 59 Konekca Pec-
nyOnuku benapyes o Opake u cembe (manee — KobC PecmyOmuku Benmapycs): «Cembst — 3T0
00BbeIMHEHNE JUI], CBSI3aHHBIX MEXIy COOON MOpPAIbHOH W MaTepuaIbHOW OONIHOCTHIO W TMOJ-
JEPXKKOH, BeleHneM OOIIero XO03sWCTBa, MpaBaMH U OOS3aHHOCTSMH, BBITEKAIOIIMMU U3 Opaka,
OJIM3KOTO POJICTBA, YCHIHOBICHUS» [1].

IToHATH, HACKOJIBKO YJAa4YHBIM SBJIICTCS TaHHOE ONPEACIECHUE, HACKOJIBKO TOYHO OHO OTpaXka-
€T MPU3HAKH CEMbHM KaK CEMEHHO-IIPABOBOIO MHCTUTYTA, MOXHO, JIMIIb NIEPEOCMBICIUB €0 4epe3
IIPU3MY Hay4YHBIX BO33PEHUI HA CEMBIO C TOUKH 3pEHUS HAYKH CEMEWHOTO MpaBa.

MaTepuajbl 1 MeTOAbI HCCIeI0BaHMsA. B mpolecce HamucaHus CTaTbU aBTOPOM ObUIN
UCIIOJIb30BaHbl OOIIEHAYYHbIE METOJbl HCCIIEIOBaHUA, 0000IIEHHE IMOJIOKEHUI HOPMATHUBHBIX
IPaBOBBIX AKTOB, PE3YJbTATOB HAYYHBIX TPYJOB OEIOPYCCKUX U POCCHUHCKHMX yUEHBIX-IUBHUIH-
CTOB U (paMUIIMAPUCTOB.
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Pe3yabTaThl HccieqoBaHuss U ux oocyxaeHue. CrienuaanucTbl IO CEMEHHOMY TIpaBy BbIZE-
JSIOT pasziMyHble MPU3HAKH, SBISIONIMECS, IO UX MHEHHIO, «CBS3YIOIIMMHU 3BEHBSAMN», OOBEIUHS-
IOIMMU OTACNBHBIX JIUIl B ceMblo. Hanpumep, I'. M. CBepasnioB yTBep»KAaeT, 4TO B OCHOBE CEMbH Jie-
JKUT B3aMMHAasl JII0OOBb, PABHONPABUE MYYMHBI U SKEHIIMHBI, €IMHCTBO WHTEPECOB JIMYHOCTH U 00-
IIECTBA, a TAK)KE HATIPABICHHOCTH COI03a Ha BBHITIOJIHEHHE CIICAYIOMNX (DYHKIWI: POJOIDKEHUE PO,
BOCIIUTaHKE U B3auMoIoMolis [2, ¢. 17]. B. W. Ilenkpat nonaraet, 4To OTASIBHBIX JUI] B CEMBIO CILIa-
YUBAET B TOM YHCIIE SMOIMOHaIbHOE Hadayo [3, ¢. 13]. Cemps, mo maeHuIo O. FO. KocoBoii, ecTh Baxk-
Helmas ¢opma opraHu3aluyl >KU3HU JIIOACH, OCHOBaHHAs Ha B3aMMHBIX YYBCTBaX IMPHUBSI3aHHOCTH
u nosepuu [4, c. 12]. Cornacao C. b. I'acan3azne, ceMbs — 3TO COI03 JIIOJIEH (COBEPUIEHHOJIETHUX
MY>KYMHBI M JKEHIIHUHBI), 3aKJIIOYEHHBIA MO0 0000 JHOMY COTJIACHIO M KEJIAaHHUIO B IETSX YAOBJIETBO-
peHust pU3NOIOTHYecKuX U OMOIIOTHYECKUX IOTPEOHOCTEH, OCHOBaHHBIN Ha F00BH [5, ¢x34]. C. I1. Co-
KOJIOB B UHCJIE «TJIABHBIX MPU3HAKOB CEMBI» HA3bIBAET CBS3aHHOCTh «MOPAIbHOSHPAaBCTBEHHBIMU Y3a-
MU JTI00BHU, YBAXKEHUS, B3AUMOTIOMOIIN [6].

Het ocHOBaHuUit HE COTIACUTHCS C TEM, YTO JIMYHBIE B3aUMOOTHOIICHUS MKy YJICHAMH CEMbU
COCTaBJIIIOT OCHOBY BceX ceMelHbIx oTHouleHui. [Ipasa O. HO. nbuna B CBOeM yTBEp)KIEHHHU, YTO
11000Bb, J1OBEpHE, YBa)KEHHE, YyBCTBA ONPENENIAIOT KaK COJCpKaHUe OTHOLICHUN MEeXTy 4dJIeHaMH
CeMbH (M MMYLIECTBEHHBIX TOXE), TaK U CTPYKTYpYy AAHHBIX OTHOIICHUU (HAMpuUMep, MOSIBICHHUE
B CEMbE HOBOTO 4iieHa (CYINpyra) pe3ylbTaT MpOSBJICHUS UYyBCTIB' OJHOTO W3 4WICHOB ceMbH) [7].
OnHaKo MOTYT JI TaKue «METahU3MIECKUE» KPUTEPHH, KaK «ITFO00BBY4 «IOBEPHE», (IIPHBI3aHHOCTHY,
Jie’KaTh B OCHOBE OMpe/IeieH s CeMbH Kak IpaBoBoii kateropun? [lonaraem, 4to Ha STOT BOMPOC MOKHO
OTBETUTh TOJIBKO OTpULATeNbHO. OTCYTCTBHE JIHOOBU MEXAY MY>KUMHOW M KEHIIMHOW, POAUTEIIEM
U peOCHKOM MOYET CBUAETENILCTBOBATH O TOM, YTO CEMBS \IEPecTana CyIeCTBOBATh KaK COIMATbHAS
OOIIHOCTb, HO 3TO HE O3HAYAET MPEKpAIEHUE CYILEETBOBAHUS CEMbU C IOPUAMYECKON TOUKU 3pEHUS.
OtcyTcTBHE A€TEH y JIHII, COCTOAIINX B Opake, TAKKE He OyAeT 03HayaTh, YTO TH JIMIIA HE SBISIOTCS
cembell. Bpimaronmiica nuswimct . ©. [llepireseBud, ykas3biBas HAa 3aMKHYTOCTb U HEYJIOBUMOCTb
CEMEHHBIX OTHOILIEHUM, NOAYEPKHUBAI, 4TO. «...(pU3NUECKNIT 1 HPABCTBEHHBIM CKJIaJ]] CEMBH CO3JaETCs
noMumo npasa» [8, c. 233]. Het npaBoBero Mexanmsma, CHloCOOHOTO MPUHYIUTH YIEHOB CEMbH JIFOOUTh
Ipyr apyra. HeBosMoxkHO co3naTh (MPUIyMaTh) 00S3aHHOCTH (M COOTBETCTBYIOIIME TPaBa), UCIIOIHE-
HHE (peanu3alusi) KOTOPbIX NPUBEICT K LeJI — B3aUMHOMU JI0OBU U yBaxkeHUI0. [IpakTudecku B AaH-
HOM CJIy4ae MMEET MECTO NPU3bIB, JIMIIEHHBIN PAaBOBOTO coaepkanus [9, . 21].

Hano otmMeTuth, uTO OEIOPYCEKHMi 3aKOHOAATEh B OCHOBY JIETAIBHOTO ONPEACICHHs CEMbH, 3a-
kperieHHOTo B cT. 59 KoBC, Pecnyonuku benapych, Takke 3al10Kuil HeONpeAeIeHHBIN, HE UMEIOIINN
YETKOTO COACPKAHUSI KPUTEPUI MOPAIBHON OOITHOCTH M HOANCPKKHU. [10/100HBIe KpUTEPUH UCTIONB3Y-
IOTCS M CyJIJaMH TIPH/BBIHECEHNN PELICHUH, CIeCTBUEM KOTOPBIX SBJISIETCS MOJIHOE HTHOPHPOBAHUE KaK
MHTEPECOB UCTI[AsTakK U OTBETUMKA. Tak, palloHHBIM CyJ0M OBUIO paccMOTpeHO feio mo ucky H. x JI.
0 TIpU3HAHUK, YJICHOM CeMbH. B Xo7e paccMoTpeHus jena ObLIo yCTaHOBIIEHO, UTO ¢ aBrycta 1994 rona
U 10 MOMEHTa paceMOTpeHus fena B cyne (¢pespanb, 2018) H. npoxxuBaeT coBMecTHOH Ku3HbIO C JI.
B KBapTHpPe, NpuHaaiexamnieit JI., onn BemyT obiiee X03siCcTBO, UMEIOT 001IMe (PHMHAHCOBBIE PAaCXOIbI.
PeructpupoBath (aktiuyeckue OpauHble OTHOLICHHUS] OHU HE MOCUUTATN He0OX0MuMbIM. DakT coBmecT-
HOTO TMPOXKHMBAaHUS U BEJICHUS OOIIEro XO035iicTBa B CyJ€ MOATBEPIWIM MHOTOYMCIEHHBIE CBUAETENN
(MPaKTUYECKH BCE JKUIIBIIBI IoMa, B KoTopoM niposkuBanu H. u JI.). 18 centsaopst 2015 roga JI. mepenecna
MHCYJIBT, BCIIACTBHE 4YEro CTajla HYXKIAThCS B IOCTOSHHOM ITOCTOPOHHEM YXOJ€, KOTOpBIM HCTel|
¥ OCYILECTBIISUL [IJ1s1 moTy4eHHst MCTIIOM MOJIEP>KKU CO CTOPOHBI TOCYIapCTBa y UCTIA BO3HUKIIA HE0O0-
XOAMMOCTh B PErUCTpalvu ux Opaka, ogHako y JI. mapanauy JuieBoro HepBa U BHATHO pa3roBapuBaTh,
4YTOOBI BBIPA3UTh CBOE BOJICU3BSIBIICHHE, OHA HE MOTJIa, B cBs3U ¢ yeM otaen 3AI'Ca oTkaszan B peru-
ctparuu Opaka. Cyj oTKa3ay B yJIOBJIETBOpeHHH Mcka H. o mpu3HaHum ero wieHoMm ceMbu JI., ykazaB
pu 3ToM ciienyromiee: «DakThnuecku ciiokuBIIKecs oTHommeHus H. u JI. cormacHO mpeacTaBieHHBIM
JTOKa3aTeIbCTBaM, B TOM YHCIIE U TIOSICHEHUSIM CBUJIETENICH, MOATBEPIKIAIOT TOJIBKO 3a00Ty ucTHa o JI.
B IIepHro]1 ee 0O0JIe3HU, OTHAKO CBEACHHN U JOKa3aTeNbCTB TOro, 4To0b! JI. mpeanpruHuMana Kakue-i1uoo
JIEHCTBUS 110 B3auMHOM 3a00T1e 0 H., He mmeeTcs» [10].
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Cornacumcs ¢ nozuruedt A. b. MonaxoBa, yTBEpKIal0IIIETO, YTO B CBSI3U C OTCYTCTBHEM B 3a-
KOHOJATEeIbCTBE CAHKIMI 3a HEOCYIIECTBIEHUE B CEMbE MOPAIBbHOM MOJACPKKH «...yKa3aHHas Xa-
paKkTepUCTHKA HE MOXKET JIEKaTh B OCHOBE TAKOTO MOHSATHS, Kak ceMbsi» [11, c. 56].

B kauecTBe emie 0AHOrO Npu3HaKa, 00bEAUHSAIONIETO OTACNBHBIX JIULl B CEMbIO, B IOpHINYe-
CKOH JIMTepaType Ha3bIBalOT COBMECTHOE MPOXKMBAaHUE YJIEHOB ceMbU. Ha Hanuuue naHHoro mpu-
3HaKa ykas3blBaloT B cBoux paborax E. C.3axaposa [12, c. 35], C. A. MyparoBa [13, c. 29],
1. B. Anekcuii [14, c. 7], 5. 3. bautaesa [15, c. 11] u ap. B auteparype ngaxke orMeuaercs, 4To
«...MMEHHO 3TOT IPU3HAK U MOCIY>KUJI OCHOBaHHEM JUJISl TOrO, YTOOBI CEMbs KOTAA-TO CTajla Tak
Ha3bpIBaThCs» [16, ¢. 89], a B TOM ciiydae, «...€CJIi HET COBMECTHOI'O MPOKUBAHUS, TO HET OOIIeH
ceMbmn» [16, c. 89]. C TOukM 3peHuUs1 CEMEMHOIO MpaBa COBMECTHOE NPOKMBAHUE YJICHOB CEMbU HE
UMeeT 3HaUCHHsI I0PUINIECKOro (akTa, HE BICYET HUKAKUX IOPUANYECKHX MMOCISACTBUMH U HE O3HA-
YyaeT OTCyTCTBHE ceMbH. [IpaBo cBOOOAHO BHIOMPATh MECTO KHUTEIbCTBA 3aKkpelieHo B ¢T. 30 Kon-
ctutyuun PecryOnuku benapych M JeTanu3upoBaHO B OTpaciieBOM 3akoHoAarenbcTBe. Hopmbl
ct. 151 I'paxnanckoro koxekca Pecriyonuku benapycs (I'K PecniyGnuku beflapyer) oTHOCAT mpaBo
CBOOOJHOIO MEpPEBUKEHUSI, BBIOOpa MecTa MPpeObIBaHMsI U JKUTENbCTBA K HEOTUYKJaeMbIM U Hele-
pellaBaeMbIM HeMaTepUalIbHBIM OJiaraM, MpUHaAJIeKAIIUM TpakJaHuHy. B cooTBeTcTBUN CO CT. 22
KobC Pecnybnuku benapych cynpyru cBoOOJHBI B BBHIOOpE MEcCTa KUTEIbCTBA, UX COBMECTHOE
NpO’KMBaHUE SBJISIETCS OOBIYHBIM, HO HE 00s3aTebHbIM clieicTBHeM Opaka. He Bcerna o6s3aTennbHO
U TIpOXKMBaHue AeTell BMecTe ¢ poautessiMu. B m. 2 ct. 199I'K Pecmy6nmku benapychk ycraHOBIIEHBI
NpaBuia ONpeETIeHNUs MECTa KHUTEIbCTBA MAJIOJIETHUX, a TaKKe I'PaXkJlaH, HaXOASIIUXCs O] Ome-
KOH: MECTOM HUTEJbCTBA HECOBEPILEHHOJETHUX B BO3PACTEC HO YETHIPHAILATH JIET WU IpaKIaH,
HaXOJAIIMXCS MOJ ONEKOM, MPU3HAETCSI MECTO KUTEIbCTBA UX POAUTENEH, YCHIHOBUTENEH MK OIe-
KyHOB. HOpMBI yKa3aHHOW CTaThu HE COJEpIKaT [PaBmil 00 ONpeeNiCHHH MECTa KHUTEIbCTBA HECO-
BEPILLICHHOJIETHETO OT YETHIPHAIATH 10 BoceMHaauaTH jet. [lomaraem, 4To HECOBEPILICHHONIETHUH,
JOCTUTIINN YETBIPHAALATH JIET, MOXKET IPOKUBATh OTIEIBHO OT POAUTENCH WK MoNeunuTenen (3To
MOJET OBITh CBA3aHO, HAIIPUMEpP, ¢ HEOOXOTUMOCTHIO MMOJTyuYeHHUs] 00pa30BaHUs B JPYTOM HacelleH-
HOM IIYHKTE€). DTOT BBIBOJ YaCTHMYHO HOIATBEpKaaeTcst nojoxkeHusmu 1. 6 ct. 158 KobC Pecny6-
nuku benapyce, rae onpeneneHo, 4T OpraH ONEeKH U MONEeYUTENbCTBA MOXKET AaTh pa3pelieHre Ha
pazzenbHOe MPOKUBAHUE MOMEYUTENS € MOJONEYHBIM, JOCTUTIIMM YEeThIpHAALATH JIET, €CIU pa3-
JIeIbHOE MPO’KMBAHUE HE OTPA3UTCS HEOIAronpUsTHO HA BOCIIUTAHMM U 3alllUTE NPaB U 3aKOHHBIX
MHTEPECOB MOA0NEYHOro0. UTo KacaeTcs HECOBEPIICHHOJIETHUX, MPOKUBAIOIIUX C POAUTEISIMH, TO
IIOCKOJIBKY POAMTENH SBMSIOTCS MX 3aKOHHBIMM IPEICTaBUTEISMM, «...COTJACH€ OpraHa OIEKU
U TIOTICYUTENIbCTBA B CiTydae NPUHATHUS POAUTENIAMHU peOeHKa penieHns 00 OTAEIbHOM OT POAUTENeH
ero MpoxuBaHuu #He Tpebyercsa. <...> Ilo NOCTMKEHHMH Tpa)KIaHUHOM YETHIPHAALATH JIET OH
C corjacus poAuTesIel UMeeT MOJTHOE MPaBo MPOKUBATH caMOCTOsITENbHO» [17, ¢. 74].

K coBmMeCTHOMY TTPOKMBAHUIO YWIEHOB CEMbH, KaK MPABUIIO, TOOABISIOT MPU3HAK BEICHHS 00-
HIeT0 XO341UCTBA (MHOTAAa TOBOPAT 00 001IHOCTH Or0KeTa uieHoB ceMbu [18, c. 172]). Tak, mo mHe-
nuto B. Midlenkpara, «...4seHbl ceMbH BeAyT 00IIee XO35HUCTBO M, KaK MPABUIIO, MPOKUBAIOT COB-
MECTHO, T. €. MOXXHO CUHMTaTh, YTO JI1 CEMbU XapaKTepHa OOIIHOCTH ObITay [19, c. 195]. B uucne
PHU3HAKOB CeMbH, oTpakeHHBIX B ¢T. 59 KobC Pecny6nuku bemapych, 3TOT npusHak Takxke chop-
MYJHMPOBaH cleaAyomuM oopa3zom: «CeMbs — 3T0 00bEIMHEHHE JIUL], CBSI3aHHBIX MEXAy co00ii Be-
nenueM oomiero xo3siictBay [1]. [lomaraem, yTo 0TCyTCTBHE HEOOXOIUMOCTH M 00SI3aTEILHOCTH CO-
BMECTHOTO IPO’KHBAHUS WIEHOB CEMbU BIJICYET BBIBOJ O HEPEJIEBAHTHOCTH YKa3aHHOI'O MpHU3HAKA.
OTtBeyast OTpULIaTEIbHO Ha BOIIPOC O TOM, SIBJISIETCS JIU KPUTEPUH «...BEJI€HUE OOIIEro XO3sICTBay
HEOOXOIMMBIM IS OIpe/ieNieHHs] HOHATHS ceMbs, A. b. MOHaxoB OTMeuaeT, YTO U HE YIEHbl CEMbU
(a, HAampuMep, YIICHBI SKCIECIUIHNI) MOTYT BECTH 0OIee XO35CTBO: TOTOBUTH NHIIY, Pa3KUTATh
KocTep, yOuparh TEppUTOPHIO MPOKUBAHUS, 3aTOTABIMBATh BOAY, IpoBa U T. 1. [11, c. 57].

Otpuiiasg HaIM4KMe y CEMbU KakK MPaBOBOW KaTeropuu MpH3HAKa OOIIMHOCTH X03sKcTBa (0roA-
xeta), T. II. CTporoHoBa 3aMedaer, 4YTO Hajauuyue oOIIero OJPKEeTa y CyHNpyroB W MX pOIUTENEH
«...BOOOIIE HE MOJICPKUBACTCS MPAKTHKON OOIIECTBEHHBIX OTHOIICHUH, U TIOTOMY BpS JIH BOOO-
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1€ MOYKHO JIOMYCTUTHh CYIIECTBOBAaHME 00MIIETro OO/pKeTa y CYINpPYroB, MPOXKUBAIOIIMX HA OJHOU
IUIOLAU C POAUTENSIMU MY’Ka U AKEHbI OqHOBpeMeHHO» [20, c. 122].

JIaHHBII KpUTEpHH B LEJIOM HAXOAWTCS B NPOTUBOPEYMH C JACUCTBYIOLIMM 3aKOHOIATEINb-
ctBoM. Tak, B coorBercTBUHM co cT. 13 KobBC Pecnybnuku bemapych cynpyrd MOryT BKIIOYHTH
B bpauHblil 10roBOp yCIOBHE «...OTHOCUTEIBHO M3MEHEHHS! YCTAHOBJIEHHOTO 3aKOHOJATEIbHBIMU
aKTaMU peKuMa O0IIel COBMECTHON COOCTBEHHOCTH CYIIPYTOB ITyTeM YCTaHOBJICHHS JI0JIEBOM COO-
CTBEHHOCTH WJIM COOCTBEHHOCTH KaXKIOTO M3 CYNpPYroB Ha BCE MMYILIECTBO, IMOJUIEXkKAIEe OTHECe-
HUIO B COOTBETCTBHHU C 3aKOHOJATEIbHBIMHU aKTaMU K 0OIIell COBMECTHON COOCTBEHHOCTH, WM Ha
OTJICTbHBIC BHUJBI TAKOTO MMyIIecTBa»; B 4. 1 cr. 19 3akona Pecny6muku benapychk ot 19 HOSOps
1993 romaB Ne 2570-XII «O mpaBax peOeHKa» yCTaHOBJIEHO, YTO KaXKJblii peOEHOK MMEET IpaBo ca-
MOCTOSITEJIBHO TOJIb30BaThCS, BIAJETh U PACHIOPSKATHCSI CBOUM UMYILECTBOM, B/TOM,UHUCIIE COBEp-
IaTh CIENIKHM, HA YCIOBHSX U B TOPSAKE, OMpPENeTICHHBIX 3aKOHOAATeNsCTBOM. Jluila, cocrosiiue
B Opake, Takke€ MOT'YT HE UMETh OOLIEro MMYIIECTBa, 3aKpenuB 3T0 B bpauHoM Jorosope, a 3HaUUT
U He BeCTH OOIIEeTo X03541CTBa.

B3anMHas MaTtepuanbHas MOAJIEP)KKa — €IIe OJMH MPU3HAK, TOJIQKCHHBIH B OCHOBY (hopMu-
POBaHUS MOHATHUS CEMbU KaK MHOTHMH IMPEICTAaBUTEISIMH HAYKU CEMEHHOTO TpaBa, Tak U Oenopyc-
CKHM 3aKoHojaTesneM. J[aHHBIA MpU3HAK OTCTAaMBalOT B cBoux paborax B. U. bomko [21, c. 89],
I'. K. Matsees [22, c. 48] u np. OTOT KpUTEpH BBI3BIBACT CKEIICHC HA TOM OCHOBAaHUH, YTO HOPMBI
CEeMEHOTr0 3aKOHOAATENbCTBA JTAJIEKO HE BCET/a MPeyCMaTpuBalOT 00s13aHHOCTh 00eceunBaTh Ta-
Kyto noaaepxKy. [TomoOHast 006s13aHHOCTh UIMEET MECTO TOJBKO Y OTIENbHBIX YJICHOB CEMbU: POIH-
TeJeH, eTeil, CynpyroB, MpU OMNPEEIICHHBIX YCIOBUAX,Y ObIBHIMX CynpyroB. Bo Bcex ocTaiabHBIX
ciy4asix OpayHO-CeMeHOe 3aKOHOJATeNbCTBO HE MPEAyCMaTpHBAeT KaKUX-THOO Mep OTBETCTBEH-
HOCTH 32 OTCYTCTBUE MATEPUAJIbHOMN MOAAEPKKU OAHOTO WIEHA CEMbU CO CTOPOHBI JIPYTroro.

JIOBOJIBHO YacTO B KayecTBE €Ille OJHOro TIpM3HAKa CEeMbU HAa3bIBAIOT «3a00Ty O BOCIHMTAHUH
notomcTBay [21, c. 89; 21, c. 48]. Horaa >TOT WpHU3HAK TPAKTYIOT IUPE — «BOCIPOU3BOJCTBO Ye-
JIOBEKay», MOHUMasl COAep KaHne ATOTO MPU3HAKA KaK «...BOCCO3aHUE YeIOBEUECKON KU3HU B HanOO-
Jee MUPOKOM 3HAYSHHWHU 3TOTO CIIOBA — W B, MATEPUAIIFHOM, U B COIMAIILHON €€ CyOCTaHIINH, 4eJo-
BeKa — OMOJIOTMYECKON 0coOU M 4enmoBeka — JauuHoCTH» [23, c. 16]. [lomaraem, 4yTo Takoi MpHU3HAK
CY’KaeT MOHATHE CEMbU JI0 POAUTENIEH W IETEH, TOCKOIbKY, B IIEPBYIO OUEPEIb, HA POAUTEINIAX JIEKUT
nofo6Has obs3aHHOCTh (cT. 68 KobC PecryOnuku benapycs). [Ipu 3Tom He yunThiBaeTcss To 00CTOS-
TEJIbCTBO, YTO B COCTAB CEMbU BKJIIOYEHBI U IPYTHE JIMLA (WIEHBI CEMBH). B KauecTBe KOHTpapryMmeHTa
UJIey O BBIACTICHUH MOA0OHOIO. IPU3HAKA MIPU XapaKTEPUCTUKE CEMbU MO>KHO BBICKAa3aTh CJIEIYIOIIEe
3aMEYaHue: BCETAA CYHIECTBYIOT CEMbH, HE MMEIOIIHME OTOMCTBA. CripaBelIMBOE BO3paKEHUE IPEI-
naraet U A. b. MoHaxoB: «7..B JT000M OOIIIECTBE CYIIECTBYIOT CIICIIUAIBHBIE JIFOIH, 3aHUMAIOIIAECS
BOCIIUTAHUEM JIETEi,, MOTOMCTBA, HANPUMEpP, BOCHUTATENN B JETCKUX Ca/laX, YUYUTEIs B IIKOJaX,
YjeHaMHu CeMbH HE sBinstromuecs» [11, c. 56].

Wrak, Bce Te/TIpU3HaKU, KOTOPBIE Yallle BCETO BBIACIAIOTCSA B HAYKE CEMEWHOIO IIpaBa B Kaye-
CTBE MPU3HAKOB, XapaKTEPU3YIOIIHUX CEMbIO KaK IMPAaBOBOI MHCTUTYT, SIBJISIFOTCS AOMOJHUTEIbHBIMH,
UX HaJIMYUE KEIaTelbHO, HO COBEPILIEHHO He o0s3aTenbHo. [Iprpoaa 3THX MpU3HAKOB CKOpEe COIH-
anbpHasl, HeXenu npaBoBas. OTMerum 3aeck MHeHue A. [1. CepreeBa, cUMTaONIEr0, YTO MHOTHE U3
NPU3HAKOB CEMBHU B COILMOJIOIMYECKOM CMBICIIE (COBMECTHOE MPOXKUBAaHUE, BEIEHUE OOIIEero X03sii-
CTBa, B3auMHas 3a00Ta YWIEHOB CEMbH JPYT O Apyre, pOXkACHHWE U BOCIUTAHHUE JETEeH U T. J1.) BOBCE
He 00sI3aTeJIbHBI ISl CEMbU B €€ MPaBOBOM 3HAYCHHM; BBEJCHHE B JICTAIILHOE ONPE/IEICHUE CEMbU
TaKHUX JOTOJHUTEIbHBIX MPU3HAKOB MPUBOAUT K HEOOXOIMMOCTH OTHECEHUS KaKJI0TO U3 BKIIIOYEH-
HBIX B OTIPEJICIICHUE CEMbU MPU3HAKOB K (DaKyIbTATHBHBIM, YTO JIMIIAET CAMO OTPECICHNE TPAKTH-
YECKOr0 CMbICia JIN0O CyXKaeT MOHSATHE CEMbH JI0 TAaKOTO Mpe/ena, P KOTOPOM OOHapY>KUTCS MOJI-
HOE €r0 PACXO0KJICHHE C MOHSATUEM CEMbH B COLIMOJIOTUYECKOM cMbIcie [24, c. 280, 282].

O4eBUAHO, YTO MOAXOJ K MOHUMAHUIO CEMbH, U30paHHBIA OEIOPYCCKUM 3aKOHOJAATENIEM, SB-
asiercst HeBepHbIM. OObeTMHEHNE B OJHOM OIPEIEIEHUH COLMOJIOTMYECKUX U MPABOBBIX MPU3HAKOB
CEMbH HE JIAI0T MOJIOKUTEIBHOIO Pe3yJIbTaTa, MOCKOIbKY CEMbs B CEMEHHO-IIPAaBOBOM MOHUMAaHHUU
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HE paBHO3HAYHA IMOHMMAaHHWIO CEMBU B COLIMOJIOTMYECKOM 3HAYEHHH 3TOro ciosa. CienoBaTeNbHO,
HY’KHO OTKa3aThCsl OT MOJOOHOTO MOAX0Aa U chOPMYIUPOBATh ONPEEICHUE CEMbH, OMTUPASICh JTUIIb
Ha OCHOBHbIE NPU3HAKH, 3HAUUMBbIE C TOUKU 3pEHUs ceMeiiHoro npasa. K TakuMm nmpusHakaM MOXHO
OTHECTH HallMYhe MPABOBOM CBS3M MEXKIY UWICHAMHU CEMbU M yKa3aHHE Ha IOpUAnYecKue (akThl,
BJIEKYIlIE€ BO3HMKHOBEHHE OpauyHO-CEMEMHBIX MpaB M oOs3aHHOCTEN Mexnay Humu. Eme B. A. Ps-
CEHIIEB OTMeEYal, YTO B IPABOBOM CMBICIE CEMbS — 3TO IOpUIMYECKasl CBA3b, a IOPUIUYECKHIA
XapaKTep CEMEHWHBIM OTHOIIEHUSM «...NPUAAET PEryJMpOBaHHE UX HOpMaMu IpaBa B TOH Mepe
U B TEX MIpeJenax, B KOTOPBIX TOCYAapCTBO MOKET ¢ IOMOIIbIO 00sI3aTEIbHBIX MPaBUI BO3IEHCTBO-
BaTh Ha IMOBEJCHNE WICHOB CEMbH, CIIOCOOCTBOBAThH €€ pa3BuTHION [25, c. 44]. B urore takux pac-
cyxxneHuit B. A. PsaceHieB onpenenser ceMpio B IOPUIMYECKOM CMBICIE KaK «...KpYyT JHII, CBS3aH-
HBIX MIPaBaMU M 00S3aHHOCTSIMH, BBITEKAIOIIUMH U3 Opaka, pOJCTBAa, YCHIHOBICHMS WM WHOU (op-
MBI IPUHSTHS I€Te Ha BociuTanue» [25, c. 45].

BepHOCTh Takoro mojaxoia K NOHMMAaHHMIO CEMbHU KOCBEHHO IMOJTBEPXKAAEICS U TeM 00CTOs-
TEJIbCTBOM, YTO B OpauHO-CEMEIHOM 3aKOHOAATENbCTBE Psifia CTPaH OTPaKEHO UMEHHO TaKoe MOHU-
MmaHue cembr. Hammpumep, B cT. 2 Cemelinoro koaekca Keipreizckoit PecriyOnukn cembsi onpezienicHa
KaK «...KpYT JIMI, CBSI3aHHBIX MMYIIECTBEHHBIMU U JTMYHBIMU HEHMYIIIECTBEHHBIMHU TpaBaMu U 00s-
3aHHOCTSIMH, BBITEKAIOIUMHU U3 Opaka, pOoJICTBA, YCHIHOBIICHHS Wi HHOW (DOPMBI MPUHATHSA JETEH Ha
BOCIIUTaHKE U MPU3BAHHBIMU CIIOCOOCTBOBATh YKPEIICHHUIO U PA3BUTUIO CEMEMHBIX OTHOILICHUI» [26];
B 1. 29 cr1. 1 Konmekca Pecnybnuku Kazaxcran «O Opake (CynpyKecTBe) U ceMbe» MO CEMbEH IM0-
HUMAETCS «...KpYyT JHUI, CBS3aHHBIX WMYIIECTBEHHBIMU U JTIUYHBIMH HEHMYIIECTBEHHBIMU MPaBaAMHU
¥ 00S3aHHOCTSIMH, BBITEKAIOIINMHU U3 Opaka (CymnpyKecTBa), pOJICTBA, CBOMCTBA, yCHIHOBICHUS (y10-
YepeHus) Wiu MHOW (GOpMbI MPUHATHS JeTeil Ha BOCIUTAHNUE W MPU3BAHHBIMHU CIIOCOOCTBOBATh
YKPETUICHUIO U Pa3BUTHIO CEMEMHBIX OTHOLIECHUID) {27 ].

CrnenyeT cka3aTh O TaKOM MpPU3HAKE CEMbH, KaK ee MPaBOCyObEKTHOCTh. BONBIIMHCTBO IMBU-
JUCTOB M (PAaMHIIMAPUCTOB HE CUMTAIOT CEMBIOCAMOCTOSITENbHBIM CyOBEKTOM IpaBa, a MPU3HAIOT
TAaKOBBIM JUIIb OTAEIBHOTO WieHa ceMbH. OJHAKO B JTUTEpAType MOXKHO BCTPETHTh U MHEHHE
O CIIOPHOCTH yKa3aHHOM MO3MLIMK U HEEOXOAMMOCTH €€ JalibHelero ocmeicinenus [28, c. 30]. Ha
«OpraHu3alMOHHO-TIPABOBOY XapakTep eeMbH KOCBEHHO yKas3biBalOT cT. 1, 3 KobC PecnyOnuku
benapych, Ha3bIBAIOIINE CEMbIO «ECTECTBEHHONW M OCHOBHOM stueiikoi obmiectBay; 4. 1 ct. 59 KobC
Pecriybnuku benapych mpu3HaeT, ceMblo 0OBEIMHEHHEM IUI[; MHOTOJETHON ceMbe MpeaoCTaBIs-
IOTCSI IbTOTHl MMEHHO B CBS3W € T€M, YTO OHa fABIsETCS cnenuduyeckuM oObEIWHEHHEM; TO Ke
MOKHO CKa3aTh M 00 OKa3aHHM/T0CYJapCTBEHHOW MOMOIIM MajooOecrneyeHHbIM ceMbsiM. Bompoc
0 TOM, HYKHO JIM HAAEJATh CEMbIO MPABOCYOBEKTHOCTHIO, BCE YaIle MOJHUMACTCS B JIUTEPAType
B CBSI3M C pelICHUEM MPOOTEM OCYIIECTBICHUS CEMbEH SKOHOMHUECKOM JIeATeTbHOCTH [29].

3axmwuenue; Onupasch Ha BBIJCICHHBIC HAMH FOPUAMYECKH 3HAYMMBIC TPU3HAKU CEMBH,
NO3BOJHM cebe eopMyInpoBaTh CIEIYIONIEe ee ONpeeNiCHHe: CeMbs — 3TO OObEIUHEHUE JIUII,
HAXOJSIIAXCS B MPEAYCMOTPEHHBIX 3aKOHOM CEMEWHO-TIPABOBBIX CBS3SIX, BBITCKAIOMINX U3 Opaka,
OJIM3KOTO POJICTBA, YCHIHOBJICHUS, HAJCIIEHHOE UMYIIICCTBEHHBIMH U JINYHBIMUA HEUMYIIIECTBEHHBIMH
npaBaMu B 0053aHHOCTSIMHU, COOTBETCTBYIOIIUMH CTATYCy CEMBH.

Pa6ora BemmonHeHa npu nojuepxkke bPOOU (rpant Ne [23UT1-003).
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