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T. 0. KnumoBu4
I'poonenckuil unuan yacmuozo yupesxcoenus oopazosanus « BUI — Hucmumym npasosedenusny, I pooHo

IOBEHAJIBHASA IOCTHIIUA B YT'OJIOBHOM ITPOLECCE

Benenne. Kak cBHIeTENECTBYET MHOTOBEKOBOH OIBIT MPABOCYIHs, CylNeOHOE pa3perieHne KOH(IMKTOB HE CIO-
COOHO KOHCTPYKTHBHO pa3pelInTh KOH(MDINKT W HE BCETAa MPUHOCUT yIOBIETBOPEHHUE BCEM €0 yUaCTHHKaM. Bo-TIepBBIX,
OHO OYeHb JIoporoe. Bo-BTOPBIX, TONTOBpEMEHHOE, TaK KaK CYIbI MIEperpyKeHBI pa3HOro pona pa3dupartenscTBamu. B-Tpe-
TBUX, OHO O(PHUIMAIEHO-TTyONUYHOE. B-4eTBEPTHIX, B CYIONMPOM3BOJCTBE PA3PEIINTh KOHQIHUKT IO CIHPABEIITUBOCTID
MIPaKTHYECKH HEBO3MOJKHO, TaK KakK B Cy/I€ BCETZla €CTh BRIUTPABIINE M Mpourpasmue. Ilocnenaee 06CcTOATENECTBO 3aCTaB-
JsieT KOHMIMKTYIOUIMX UCKAaTh AJIbTEPHATHBHBIE CIIOCOOBI Pa3pelieHus] KOHPIUKTOB, K KOTOPBIM OTHOCSITCS MeramusL (11o-
CPEIHHYECTBO), OBEHAJbHAS IOCTUIUS, TPETEUCKUH cyn (apOuTpak), MUPOBOH CyJ, CyXl YECTH, YAaCTHBIH/ TPHOyHAI, caMo-
3alUTa U T. 1.

OcHoBHas 4acTh. B mepeBose ¢ aHINIMICKOro IOBEHaJbHAs IOCTHIMSA O3HA4aeT «IIPaBOCYIUE B OTHOIICHUH
HECOBEPILICHHOJIECTHUX.

JlaHHOE TIOHSATHE BIIEPBEIC OBLIO 3aKpericHO B MUHMMATBHBIX CTaHAAPTHHIX mpaBmiax Opranuzamun OObeTuHEH-
HbIX Hanwii, kacaromyecs: OTIIpaBiIcHHs MPABOCY/IUs B OTHOIICHUHW HecopepiieHHoneTHUX ([lekmHckue npasmia) 1985 r.
B eBporeiickoM TTOHUMaHWU FOBCHAJbHAS FOCTHIMS — 3TO CHUCTEMa IIPABOCYIUS B OTHOIUCHUM)HECOBEPIICHHOJICTHHX.
Oroif ke TOYKM 3peHHs NPUACPKUBAIOTCS W HEKOTOpble pycckue yuénsie: [l M.Betpora, » A. U. INanxus,
3. b. MenpHukoBa. Bo rmaBy yriia OHH CTaBST CyZ IO JelaM HECOBEPIICHHOJIETHUX U BKIIOYAIOT AOTIOJHHUTENBHBINA Tepe-
YeHb OPraHOB HE TOJBKO B BUJE OTAEIHHON CHCTEMBI CYIOB, HO U B BHJE CyACOHBIX MPUCYTCIBUI MM KOJUIETHUI B paMKax
CyZ0B oO1iei ropucaukiuun. Takum 00pa3oM, OHU OTOXKIECTBIISIOT MOHITHE FOBEHANBHOW IOCTUIIMN U CHCTEMBbI FOBEHAIIb-
HOM FOCTHUIINY, JIeNas aKIeHT Ha Cy/ie KaK IIeHTPaJIbHOM 3BeHE. Takas CHHOHUIMHUYHOCTH ABYX Pa3HBIX TEPMHUHOB ITOPOXKAAET
CIIOPHI O TIOSIBIIEHUH CIIEIIMATU3UPOBAHHON I0BEHAIBHON OTpaciu nmpasa,[1].

HUccnenosarens /1. A. SIrodapoB paccmarpuBaeT FOBEHAIBHYIO IOCTHIIMIONKAK OCOOYIO IOJCHCTEMY HPAaBOOXpPAHH-
TEJIBHOU CHCTEMBI OOIIECTBA, HAIPUMED, CUCTEMY OPraHOB MPaBOOXPAHBI,\B YbH HEMOCPEACTBEHHbIE 3a0a4l BXOIUT Ipe-
JOyNpEeXIeHUE NPaBOHAPYIICHWI HECOBEPLIEHHOJIETHNX, OOeclieueHHe HUCITOIHEHNs Haka3aHWH B MX OTHoueHWu. FOBe-
HAJIBHOE MPaBOCY/IME U IOBEHALHBIC CYJbl OH HE OTOXKICCTBIISICTC ITOHSITAEM KIOBEHAIBHAS IOCTHIIUY, & JIUIIb OPTAHUIHO
cBs3biBacT. «Ecii mepBoe OTpakaeT TJIaBHBIM 00pa3oM YTOJIOBHO-TIPABOBEBIC M YTOJIOBHO-IIPOIECCYANbHBIC aCIEKThI Mpa-
BOCYIVSI B OTHOIIICHHH HECOBEPIICHHOJETHUX (3TO MOHATHE YK MOHITHS «IOBEHAIbHAS FOCTHUINY), TO BTOPOE OTpakaeT
HAIAYAE B CHCTEME CYIOYCTPOHCTBA CYyOOB OOMIeH FOPUCAWKONY, CHENHATH3UPYIONMXCS Ha PACCMOTPEHHH el
C y9acTHEeM HECOBEPIICHHOIIETHHXY [2, ¢. 72].

MbI BUIMM, YTO aBTOP JeJaeT aKlEHT Ha MPEBEHTHBHOU QYHKIMHU IOBEHAIbHOH tocTuiu. OIHAKO B paMKax yro-
JIOBHOTO TIpoIiecca OOJBINON WHTEPEC BHI3BIBACT MEXAHM3M PETYIHUPOBAHMS MPABOOTHOIICHUH MEXKIYy HECOBEPIIEHHOJET-
HUMH TPaXXTaHAMH U TOCYAapPCTBOM.

Hexotopelie yuéHble NAlOT MOHATHENIOBEHANBHOW IOCTHLIMU C TOUKM 3peHus couumosoruu. Tak, JI. M. KapHo3oBa
omnpenenseT I0BEHAJIbHYIO FOCTUINIO, KaK KOMIUIEKC KOHIENIUH U «CXEeM» BIMSHHUSA Ha MOJPOCTKOB, MAacCy KOHKPETHO-
MPAaKTUYECKUX CUTYallMil BO3JEHCTBUS Ha UelI0BEKa, CEMbIO, TIEPBUYHBIE T'PYIIBI (HEOCPEACTBEHHOE OKpYXXEHHE IOJ-
POCTKa), a TAK)KE COIMATBHBIC HHECTATYTHI [3].

Opnako cnenyer cornacuthes ¢ A. B. Kyapssuessim u O. I'. KyapsBiieBoii, KOTopble Jar0T HanboJiee MpruOIHKeH-
HOE K YTOJIOBHOMY TPOIIECCY TIOHATHE IOBEHATIbHOH focThnu: «HOBeHaIbHAS IOCTUIINA — 3TO CHCTEMa TOCYAapCTBEHHBIX
OPraHOB, OCYIICCTBIIOIIUX ITPOU3BOACTBO MPOBEPKU 3asiBICHHUH (COOOIIEHUI) O MPECTYIUICHHUH, IIPEIBAPUTEIEHOE pac-
CIIeZIOBaHHUE W OTIIPABJICHUE MPABOCYIUS O JeJIaM O MPECTYIUICHUSAX U MPaBOHAPYIICHHSIX, COBEPIIEHHBIX HECOBEPIICHHO-
JIETHAMU WM TIPH UX COYHACTHH, a TaKXKe CHCTEMa TOCYAapCTBEHHBIX M HETOCYapCTBEHHBIX CTPYKTYP, 00€CIICUNBAOIITIX
HaJJIeXaIee MpeIcTaBUTEIbeTBO HHTEPECOB HECOBEPIIEHHOJIETHUX, YYACTBYIOIINX B YTOJIOBHOM CYJOIIPOU3BOJICTBE, KOH-
TPOJb 3a MEePEBOCHHUTAHNEM M peabWINTaIledl HECOBEPIICHHOJIETHUX MpaBOHAPYIINTENeH, IpoQHiIakTHKa AETCKOM mpe-
ctynHocTu» [4, ¢f224].

I_ICJ'H) IOBEHAJIBHOM IOCTHLIMU COCTOUT B TOM, '-ITO6])I CHU3UTDH NPECTYIMHOCTD JIML, HC JOCTUTIINX COBCPUICHHOJICTU,
4 HE IOILYCTUTh CIUSHUS NIOJPOCTKA ¢ KPUMUHAIIBHOM Cpeaou.

ITexunckue npaBmia Opranmzanuu OObenUHEHHBIX Hanmii Takke 3aKpEeIuIIOT IeU JTaHHOTO ANBTEPHATHBHOTO
CIIOpa pa3perieHus] YroJIOBHO-NIPAaBOBBIX KOH(UIMKTOB. Tak, mpaBmio 1.2 mpeamuceiBaeT: «l ocyaapcTBa-4ieHBI JOKHBI
CTPEMUTBES K CO3/IaHHIO YCIIOBHM, IMO3BOJISIONINX 00ECIICUUTh COAEPKATEIbHYIO )KU3Hb MOJPOCTKa B 00IIECTBE, KOTOpast
B TOT MIEPHO/I KI3HHU, KOTJIa OHA WM OH HamboJjee CKIOHHBI K HEMPAaBIIILHOMY TIOBEIICHHIO, OyIET OJIaronpHUsTCTBOBATH IPO-
[eccy pa3BUTHUS JIMIHOCTH W MOTyYeHHsT 00pa30BaHUsI, B MAKCUMAIILHOM CTEIIEHH CBOOOTHOMY OT BO3MOKHOCTH COBEPIICHUS
MpeCTyIUICHHA W TpaBoHapymreHuit». IIpaBuino 1.4 3akperuiser cienyromryro 1enb: «lIpaBocynue B OTHOIIEHWH HECO-
BEPIICHHOJIECTHUX JOJDKHO SIBIATBCS COCTaBHOW YAaCTHIO INPOIECCa HAMOHAIBHOTO PAa3BUTHA KaXKIOH CTpaHBI B paMKax
BCECTOPOHHETO 00ECTIeYeHNs COIMAIbHONW CIIPAaBEIMBOCTH JUISI BCEX HECOBEPIICHHOJIETHHX, OXHOBPEMEHHO COICHUCTBYS
TaKuM 00pa3oM 3aluTe MOJIOAEKHN U TIOJICPKAaHUIO MEPHOTO TIOPsIIKa B 001IecTBe» [5].
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B PecriybOnuke benapych neHUTEHIIMApHAS CHCTEMA, a TAK)XKE CUCTEMa PECOIMATH3AIMHY JIHII, OTOBIBIINX YTOJIOBHOE
HaKa3aHHe, SBISIFOTCS HECOBEPUICHHBIMU; M B WTOTE Y HECOBEPIICHHOJETHETO JIMIIA, OTOBIBIIETO YTOJOBHOE HaKa3aHHE
B BHJC JHUIICHUS CBOOOMBI, (HOPMHUPYIOTCS HETATHBHBIE KAueCTBAa JIMYHOCTH, YCBAMBAIOTCS 3aKOHBI IPECTYITHOTO MHpA,
1 HECOBEPIIICHHOJETHHH, IPHOOpeTas B MecTax JHUIICHUS CBOOOIBI HOBBIE HABBIKH, MMOCTEIICHHO CTAHOBUTCS Mpodeccro-
HaJIBHBIM TIPECTYITHUKOM.

Hcxons w3 3TOro MBI BUAMM, B 4E€M 3aKITIOYACTCA MPEHMYIIECTBO IOBEHAJIHHON IOCTHUIMK B 00JAaCTH YrOJIOBHOTO
nporiecca. J[aHHBIN abTepHATHBHBIA CIIOCO0 MO3BOJIET HE TOIYCTHTH MOSBICHHUS HEOIArONPUATHBIX ITOCIEACTBUI B BUAC
(l)Ole/IpOBaHI/IH Y HECOBCPIHICHHOJICTHETO HETATUBHBLIX KAYCCTB, YCBOCHHUA UM 3aKOHOB IMPECTYIMTHOI'O MUpPa, le/IO6peTeHI/IH
HaBBIKOB MPO(ECCHOHANBHOTO NPECTYIHUKA W, KaK CJEICTBUE, CTAHOBJCHUsS HECOBEPIICHHOJIETHEro JjHLa Npodeccuo-
HaJIbHBIM IIPCCTYITHUKOM.

IOBenanbHas woctunusa Bo3uukiia B CIIA, roe npuMeHsieTcs U 1o ceil 1eHp. Takke I0BEHAIbHYIO IOCTULIUIO HCIIOJIb-
3yl0T U B AHrnuy, u B Kanazne, u B ABCcTpanuu, U B psiJie €BPONEUCKUX TOCyAapcTB, Takux kak @pannus, I'epmanus, bens-
rusi. OTHAKO IOBEHANIbHASI FOCTULIMS TOCYJAPCTB AHTJIOCAKCOHCKOW CUCTEMBI MpaBa 3HAYUTEIbHO OTINYACTCSOT, IOBEHAIb-
HOM FOCTHMIIMHM TOCYAapCTB KOHTHHEHTAJILHOW (POMaHO-T€pMAaHCKOW) CHCTEMBbI MpaBa. Tak, B CTpaHax, MPUHAIICKAIINX
K aHTJIOCAKCOHCKOH cHcTeMe, CyIbl IO JejaM HECOBEPIICHHOIETHUX PAacCMATPHBAIOT TOJBKO T€ MPECTYIUICHHUS, KOTOPEIC
HE SBJSIFOTCA TSHKKUMHE, a BCE JIea O COBEPIICHUH TSDKKUX MPECTYIUICHHH paccMaTpHUBatoTCs oOmmMu ¢ynamu. HampoTus,
B KOHTHHEHTAJIBHBIX CTpaHaX BCE BUABI MPECTYIUICHUH HECOBEPIIECHHOJIIETHHUX IOACYIHBI TOJBKQ. CHEIHAIN3NPOBAHHBIM
IOBEHAIBHBIM CyZaM H Iiepeada Jel HECOBEPIICHHOIETHUX B CyZ oOImIei IopUCIMKINHN He fomyckaercst, Kpome Toro, cy-
IIECTBYIOT ONpeIeN€HHBIE IPOLleCCyaIbHbIE paznnyus [6, c. 475].

Crieryer OTMETHTb, UTO IOBEHAJIbHAS FOCTULIMS Pa3BUTa M B TAKMX CTpaHax, kak KuraiySnounns wPecnyonuka Kopes.

B Kurae mpaBocyzue 1o sieniaM HECOBEPILEHHOJIETHUX ONPENeIsieTcs TPaAULMOHHBIMH OOMIECTBEHHBIMU U CEMEi-
HBIMU [IPUHIUITAMEI, OCHOBAHHBIMH HAa UCTOPHYCCKUAX HAIIMOHATBHBIX HICSX, IPUCYIIUX TOH (€TpaHe [7].

IOBenanpHOE 3aKOHOATENBECTBO SIMOHUH HOCUT PeaOHIMTAIIMOHHBINA XapakTep [8].

B Pecriybnuke Kopest coznana Takasi moooTpaciib MpaBa, Kak YroJIOBHOC 3aKOHOAATENILCTBO HECOBPEIICHHOICTHHX,
KOTOpasi BKIIIOYAET B ce0s MOI0KEHHSI YTOJIOBHO-TIPOLIECCYATFHOTO H YTOIOBHO-HCIIOMHUTEIFHOTO 3aKOHOJATEIbCTRA.

B manHOM TOCymapcTBe HakazaHHE B BHE JIMIICHUS CBOOOIBI MCIIOIB3yeTCs KpaliHe penko. [Tomumo storo B Pec-
myonuke Kopes mcmons3yercst mpoOariioHHEIN HAA30p HaJ HECOBEPIICHHONCTHIMH [9].

Ho Henb3st mpeBpaiarh I0BEHAIBHYIO IOCTHIHIO B CPEICTBO 0€3HAKA3aHHOCTH M pasryjia MPecTYHHOCTH HeCoBep-
IICHHOJIETHUX, KaK 3TO MBI MO’KEM YBUAETH Ha npumMmepe Pecryoniku Kopes, rae 3a coBepIieHne TSHKKOTO MPECTYIUICHHS
HECOBEPILIEHHOJIETHEMY JIMIy MOTYT Ha3HAYMTh HaKa3zaHWe B BUJe mTpada, uCpaBUTENbHBIX PaboOT J1O0 apecta CPOKOM
Ha Tpu Mecaua. VIMEHHO MMO3TOMY IOBEHANIbHAS FOCTHUIMS aKTyaldbHA 110 JejlaM O MPECTYIUICHUAX, COBEPLIEHHBIX HECOBEP-
IICHHOJIETHUMH BIIEPBBIE U HE MPEACTABIIONIMX OONBIION OOIEeCTBEHHOW onacHOCTH. HecoBepiueHHOIeTHHE JINIIA, CIO-
COOHBIE COBEpIIaTh TSHKKUE U 0C000 TSHKKHE YrOJIOBHBIE IPECTYIUICHHs, He UMEIOT IpaBa Ha 0COOYIO MpoLenypy cyned-
HOTO Pa30UpPaTEILCTBA U MSATKHE MEPhI BO3JCHCTBISIATHAKAZAHHS.

3akaouenne. CuuTaeM, YTO YTrOJIOBHO-NPOLECCYAIBHOE 3aKOHOAATENILCTBO JOKHO COBEPIIEHCTBOBATHCA, B TOM
YHUClle MPUMEHEHUE I0BEHAJbHOW FOCTHIIMU BAYTOIOBHOM TIPOIIECCE — 3TO OJMH M3 ATANOB MyTEH Pa3BUTHUS YTOJIOBHOTO
TpoIecca B COBPEMEHHBIX pealusax. (s Toro uToObr TaHHas Mmporeaypa d3PQGEKTHBHO UCIIONB30BANIACH B YTOIOBHOM CYIO-
MIPOU3BOJICTBE, HEOOXOANMO YUHUTHIBATh HE TONBKO TEOPETHUECKOE e€ 3HAYCHHE, HO U MPaKTHUECKoe, C YIETOM pa3pado-
TaHHBIX OPTAaHOM, BEIyIIUM YTOJOBHBII IIPOIIeCC, Ha CETOIHS TTOPSIIKOM MPEABAPUTEIBHOTO CIIEACTBHUS, CyAeOHOTO pa3ou-
paTensCTBa B COOTBETCTBHUH C Y TOJOBHO-IIPOLECCYaTbHBIM KoJiekcoM PecrybOimku benapycs.
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