


13. OPNANYHECKUME HAY KW

OCHOBAHWA K PACTOPXXEHWNIO BPAKA B KOHTEKCTE MCTOPUI
N LEPKOBHOI'O SAKOHOJOATEJ/IbCTBA

M.B. AHApuUALWKO
HayuHblli pykoBogmTens - V.. Cemaliko
YO "bapaHOBMUCKMIA rOCyfapCTBeHHbI yHMBepcuTeT", 1. bapaHoBuun, benapycb

Bpak - cBA3b npaBoBas, YTO cneayeT u3 cogepxanusa ct. 12 Kogekea Pecnybnunku Benapych
0 6pake n cembe (ganee - KobC) [1]. B oTnmuyne oT 6paka, CemMbs —EBA3b MOPanibHasA U [AyXOBHaS,
06ycnoBneHHas maTepuanbHON O6LHOCTbIO, BefieHMeM 06Liero x03dMeTBa, a Takke mpaBamu
0053aHHOCTAMU, BblTEKaOLW MMM U3 6paka, cornacHo ct. 59 KobC.

B cT. 32 KoHcTuTyuun Pecny6nvkn benapych, a Takxe B CT.. 16 BceobLueii geknapauym npas
yenoseka 1948 r. ykasbiBaeTcs, YTO CEMbS ABNAETCSH €CTECTBEHHOWM W OCHOBHOW A4eiKOi 06LLeCTBa
M UMeeT NPpaBo Ha 3aluTy CO CTOPOHbI 06w ecTBa 1 rocyaapcrea [2; 3]. LieHHOCTb 1 3HaYeHne 3TnX
[BYX MHCTUTYTOB HEBO3MOXHO HefOOLeHMBATb,$3TO OCO3HABT KaXKAbl/i YneH 06LLEecTBa U KK
rpaXfaHuH.

B [eAcTBMTENbHOCTM, 3a4acTyld WMEHHO | MpoLecchbl, Mpoucxogswme B 06LWecTBe W
rocyfiapctee, MOpoOXAat0T NPUUKHbBI, BNEKYLLME NMPEKpalleHe 6paka, B YaCTHOCTU - PacTOpXeHwe
6paka (pa3sog).

CornacHo cT. 34 KobC 6pak npekpaLiaerca BcneiCcTBME CMePTU UAN 06BABNEHUS OHOIO U
CYNnpyros ymepwum B cyae6HOM nopsagke inbo nytem pactopxeHus 6paka (pa3soga) CyfoMm rc
3asB/IEHNI0 OAHOTO 13 CYNpyros.

Takve 0CHOBaHWA K NpeKpaLeHuto bpaka Ha3blBaeT COBPEMEHHOEe 3aKOHO/aTe/IbCTBO, OiHaKO
Tak 6bl10 He Bcerga. HambonblWmin MHTepec 4na Hac NpeAcTaBaseT NMpoLecc pacTopXXeHWs 6paka,
T.K. ANA OCYLLeCTBNEHNA 3TON NpoLeaypbl He06X04MMO NPOSBNEHUe BOAW Cynpyra (Cynpyros) u
Hannyne COOTBETCTBYIOLLMX OCHOBaHWIA, MepeyeHb KOTOPbIX B pasHble WCTOPUYECKME 3MOXu
noseprancs MOCTOAHHOMY W3MeHeHWI0 BBUAY pas3BUTUA 06LecTBa U CMeHbl MPUOPUTETHBLIX
HanpaBneHWin rocyAapcTBEHHOW NONUTUKN.

PacTop>XeHue 6paka B KOHTEKCTE MCTOPWUM OCYLLECTBAANOCH M60 6e3 BCAKMUX OrpaHnyeHuin
BO/eN NapTHepOB.(B napHom 6pake), nM60 MNoA MpaBoBbIM KOHTPofiem ([ApeBHuit Pum), nméo
HaxoAWI0Cb NoJ abCoMoTHLIM NM60 OTHOCUTENbLHLIM 3anpeTom (CpefHWe Beka Esponbl) [4, 72].
KoHTWHeHTaAbHaa (poMaHo-repmaHckas), npeuefeHTHasa (aHrnocakcoHCKas), MycCy/bMaHckas u
Lpyrve NPaBoBble CUCTEMbI 40 CUX MOP CYLLECTBEHHO OTAMYAIOTCA MeXAY COo60l 1 BHYTPU Ccebsl B
MO3VLMAX OTHOCUTENbHO pa3Bofia - B OCHOBAHUAX K HEMY, MHMUMaTopax (MCTuax), 3HaueHun
BUHBI, NpoLeaype.

MepBOHayYanbHO pa3Boj BCOAY HOCUT OLHOCTOPOHHWIA XapakTep, Kak NpaBo My>a OTNyCTUTb
oT cebs XeHy (repudium), 6e3 pacnpoCTpaHeHWs Ha Hee TaKOoro XKe Mpasa yMTu 0T Myxa. B Takom
BUJe BCTPeYaeTCs pasBof Y LPEBHMX eBPEeeB, PUMSH, repmaHLes. B ganbHelllem, ¢ 3aBOeBaHVEM
XEHLWMHON 60oNlee CamMOCTOATENIbHOTO MOMOXEHMWS, Pa3BOf CTAHOBMTCA MPaBOM KaXAoro s
cynpyros [5, 548]. MpoTue 3Toii CBOGOALI Pa3BOAOB BbLICTYMUAA XPUCTMAHCKas LEepKoBb. OHa
paccmaTpuBaeT 6pak MeXAy KaTto/iMKaMu Kak HEKOe TauHCTBO, NpeKpaLleHne KOTOporo He 3aBUCUT
0T BO/M Nt0AeN.

Naes HepacTopXMMOCTK Opaka 6blna OKoHYaTenbHO npuHATa B XVI B. B NOCTaHOBNEHWAX
TpuaeHTckoro Cobopa, KOTOPbIA 3anpeTun pasBof MeXAy KaTonmkamu U BBel BMECTO Hero
MHCTUTYT cenapauun ("oTny4veHue OT CToNa v noxa", "pasfenbHoe XUTEeNbCTBO"). ITO OT/yYeHMne
NPOV3BOAMNOCE NO PELUEHUIO LEPKOBHOro nNnb0 CBETCKOro CyfAa NPV Hanuuuu onpejeneHHbIX
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NoBOAOB W MpefcTaBnsano coboil He4yTo Bpode (aKTMYeCKOro passofa, Korga 6pak (opmasibHO
COXPaHANCA, HO CYNpPYrn MOrav XuTb Bpo3sb [6, 97].

OTmeTuMm, uTO geictByrowmm ¢ 15 pgekabpa 1999 r. CewmeliHbiM KofekcoM [lonbwin
3aKpennieH WHCTUTYT cenapauum (060C06NEHHOE XUTENbCTBO Cynpyros 6e3 o6Lero BeAeHUs
Xo3siicTBa). Ero onpegenser cyg no 3asBAeHWI0 OfHOrO U3 cynpyros. CoBpeMeHHas cenapauus
MMEeeT TakKWe >Ke TMOCNeACTBUSA, KakK pacTopxeHue Opaka, 3a WCKNHOYEHUEM BO3MOXHOCTU
BCTYNNEHMWS B HOBbI/ 6pak U BO3BpaLLeHUs J06payuHOi haMuamnu.

Ho uges pa3Boja Hawna nofAepXxky B PecopmaLnmn, 0TBeprHyBLIeil B 6pake TauHCTBO. Bbina
JonyuweHa nonHas csoboja pas3sofa Mo B3avMHOMY COT/lalleHWt0 W BCNefCTBME HECXOACTBA
XapakTepoB. Pa3nyyeHume ke O6blI0  YCTpPaHEHO, KakK fBNeHWe, TONKaloliee Ha NyTb
6e3HPaBCTBEHHOCTH.

MpoTecTaHTbl B 3TO BPeMS NPU3HANN B PacTOpPXeHWM Bpaka YMCTO HOPUANYECKNIA UHCTUTYT,
onpegeneHve KOTOPOro NOA/MEXWUT BefeHWUI0 CBETCKOW Bnactu. O6paTuM BHMMaHWe Ha TOTx(aKT;
4YTO Haubonbllas erkocTb Ha NYTM K pas3Bofy CyllecTBoBana ANA /ML, eBaHrefnyeckoro
nucrnosefaHua. Ona  n0TepaH OCHOBAHUAMW K pacTopXeHWto 6Opaka Oblnn: _Heusneymmas
npuauMnuuneas n KpaiHe oTepatuTenbHas 60ne3Hb, Npento6ogesHne, NOCTPUKEHME B MOHALLIECTBO,
Hecrnoco6HOCTb K COXWUTUIO CO CTOPOHbI MyXa U Becniofive >keHbl, GE3BeCTHOE OTCYTCTBUE,
CymacllecTBMe, pa3BpaTHas XWU3Hb W MNPOTUBOECTECTBEHHbLIE MOPOKW{ XKecToKoe 06X0XAeHue,
HamepeHue NUWNUTb Cynpyra Yectu, cBo6oabl, 4OMKHOCTW Unn pemecna [4,73].

Mpuuem MpasocnaBHas LlepkoBb U3 BblLLENepeuncneHHbIX OCHOBaHNA K PacTopXXeHnto bpaka
npu3Haeana Wb HemHorve: npento6ogesaHre (Nos0BOE CHOLLIEHWE OAHOrO U3 CYnpyros c
NMOCTOPOHHUM NWLOM, BCE PaBHO COCTOALWMM B 6Opake M €BOGOAHBLIM, BCe pPaBHO B BUAe
NOCTOAHHOTO COXWTENbCTBA WU efUHUYHOIO0 (PaKTa); HECMOCOOHOCTL K 6payHOMYy COXMTUIO CO
CTOPOHbI  MYyXa  (NoATBepXAeHHasd  MeAVWLMHCKUM <, O0CBMAETENIbLCTBOBAHMEM  MpuUpogHas
Hecrnoco6HOCTb K BpayHOMY COXWTENbCTBY B €ro n3n4ecKkoM\MOMeHTE - impotentia); 6e3BecTHOE
OTCYTCTBME OJHOr0 U3 Cynpyros, NpofosixatoLieecs, He MeHee 5 neT; nuWeHWe npas COCTOAHUA
(Mpy ocyXAeHUn OoAHOro M3 Cynpyros nojaBajach Mpockba 0 pa3Bofe C HWUM, OCHOBaHHasf Ha
npurosope).

KaTonunueckas >e LepKoBb W BOBCE/OTBEPrasa BO3MOXHOCTb pacTOpXeHus Opaka. [axe
npusHaBas 6pak, COBEpLUEHHbIA APYFOW ) LepKOBblO, KaTONMyeckas LEPKOBb He MNpu3HaeT
pacTop>XeHus Takoro O6paka. boniee, T0ro, B Cfyyae CMeLllaHHbIX 06pakoB KaTO/MMKOB C
MpaBoCNaBHbIMW WX NIOTEpaHamMy. pacTop>xeHne 6paka MpaBOCNABHOW WM eBaHreIM4ecKoi
[LYXOBHON BNacTblo He 0CBOGOXAAeT KaT0/IMYecKoro cynpyra oT MpU3HaHUA ero, ¢ TOYKW 3peHus
KaTO/MYeCcKO LEepKBu, COCTOSLL MM B Opake.

[na  HexpucTuaH, sHampumep, OCHOBaHMEM K pacTOpPXeHMo 6paka CBEpX MOBOAOB,
[ONYyCKaeMbIX X BEPOi, CAYXXUT NPUCOeAVNHEHWE OAHOTO M3 CYMNPYroB K XPUCTUAHCTBY.

Takum 006pa3om, npuy06paLLeHn K UCTOpUN 06HapyXunBaeTcs sBHOE COOTBETCTBME HeKorga
MPU3HaHHbIX LEPKOBbIO ), OCHOBaHMA K pacTopXeHUi0 6paka OCHOBaHMAM, 3aKpenneHHbIM B
[eiicTByIOLLeM=8aKOHOJaTeNbCTBE. JTO KacaeTcs pernaMeHTupoBaHHoro cT. 37 KobC oco6oro
nopsfka pacTtopXeHus 6paka B C/lyyae YCTAHOBNEHHOrO 3aKOHOM 6€3BECTHOro OTCYTCTBMA
cynpyra, cnaboymms wnu AyLWeBHOW 6O0NE3HM, OCYX[EHWS 3a COBepLUeHWe MpecTynjeHus K
NAWeHNKO  cBoboAbl.  [pocnexusaeTcs  MpaBoBas  UCTOPMA  WMHCTUTYTa  Cenapauuu,
BOCMPUHUMAEMOr0 CerofjHs Kak MnpaBOBOE CPefCcTBO, CNOCOGHOE CTUMYNUPOBATb COXPaHEHWE K
yKpennenue 6paka.

CunTaeM B BbICLUEH CTeNeHW HeOOXOAMMBIM aHanW3 CYLeCcTBYHOLWMUX WU AONOMHUTENbHOE
M3yyeHne M3BECTHbIX UCTOPUM OCHOBAHWI U NOBOAOB K PacTOPXKEHMIO Bpaka B Lensx paspaboTku
nporpaMM, HamnpabfeHHbIX Ha MpefoTBpalleHne TeHAeHUWW pocTa pasBofoB, T.K. TONIbKO Ha
OCHOBaHUWM MCTOPMYECKN BEPHON MHDOPMALUU MOXET CTPOMTLCA TPaMOTHbLIA HOPMOTBOPYECKMIA
npoLecc, pe3ynbTaTtoM KOTOpOro 6yaeT npoBeAeHUe NPOLYMaHHOW CEMEeRHOW NONUTUKN.

327



Jlutepatypa

1 Kogekc Pecnybnuku Benapycb 0 Gpake u cembe // HaumoHanbHbIli peecTp MpaBOBbIX aKTOB Pecny6/vku
Benapych. - 1999. - Ne 55. - Ne 2/53.

2. KoHcTuTyuums Pecny6nuku Benapycb 1994 r. (¢ U3MeHeHUAMW W JononHeHusaMu) // HaunoHabHbIA peecTp
npaBoBbIX akToB Pecny6nunku benapych. - 1999. - Ne 1- 1/0.

3. BceobLas [eknapauus npas yenoseka oT 10 gekabps 1948 r. // HapopHas raseta. - 1998. - 5 ceHta6ps. - C. 1

4. TapycuHa H.H. CemeiiHoe npaBo: Yu. noco6. - M.: MpocnekT, 2001. - 144 c.

5. WepuieHesuy .. Kypc rpaxaaHckoro npasa. - Tyna: Astorpad, 2001- 720 c.

6. MatBeeB I".K. CoBeTckoe cemeliHoe npaBo: Yueb. - M.: KOpuauyeckas nutepatypa, 1985. - 208 c.

328



	основания к расторжению тит
	стр 1
	стр 2
	стр3

