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KOHKOPIATHBIE BPAKH B MEXKJIYHAPOJHOM YACTHOM IIPABE

BBenenne. Bonpockl peryianpoBaHus KOHKOPAATHBIX OpakoB MPEACTABIIOT COOO0M HEIOCTaTOYHO HCCIIe-
JIOBAaHHOE SIBJICHUE, YTO CO3JAET MPOOIEMBI, CIIOCOOCTBYIOIINE BOSHUKHOBEHHIO HEYCTONYMBEIX OpauyHO-CEMEWHBIX
OTHOWIEHNHA. B JOKTpHHE MEXIYHApPOJAHOTO YaCTHOTO IIpaBa HAOMIOMAETCS ME(GHUIMUT HCCIECNOBAaHUMA IO JTAHHOMN
Teme. B cBS3M € 3THM MBI cunTaeM HEOOXOAUMBIM YTITyOUTHCS B M3yUEHHH JAHHOTO BOTIPOCA.

OcHoBHas yacTth. Ha mporspkenun croneruit Katonmueckast 1iepkoBs Bo TiaBe co CesteiM IIpectonom
OKa3bIBajia IMOCTOSHHOC BIUSHHE HA JKU3Hb CBPOICHCKHX TOCYIapCTB M HMX HApOIOB. I1OCTOSHHOE cTpeMiICHHE
LEPKBU K BJIACTH HE MOIJIO HE TPEBOXWUTh MECTHBIX CBETCKMX IpaBUTENeH. BakHbBIM MHCTPYMEHTOM B pasrpa-
HUYCHUU chep BIUSHHUS MEXKY IICPKOBBIO M CBETCKOW BIIACTHIO CTATH KOHKOP/IATHL.

Konxkoppar (mo3aHenar. concordatum — corariieHre) MOXHO ONPEAEUTh Kak JoroBop mexay [lamoii Pumckum
B KadecTBe TJaBbl KaTomuueckoi MEpPKBH U KaKHM-JIMOO TOCYIapCTBOM, KOTOPBIM PETYJIHPYETCS IPABOBOE
nonokeHne Karommdeckoil epKBY B TaHHOH CTpaHe, a TAKXKE OTHOIICHUS JaHHOTO rocyaapcrsa ¢ [lanckum [pecromom.
Ha mpotshxeHnu cToneTwHii KOHKOPAATHI OBUTH €IWHCTBEHHBIM d((QEKTHBHBIM CITIOCOOOM pa3pelIeHus] pa3HOTIACHI
Mexry Karonmmueckoii iepkoBbio B uiie CBSITOTO MPECToIa — C OJAHON CTOPOHBI M TOCYIapCTBAMH — C JPYTOM.

B mexayHapomHOM OpadHO-CeMEITHOM MpaBe CYNMIECTBYIOT KOJUIM3HH, CBS3aHHBIE ¢ (pOpMaMH 3aKIFOUEHUS
Opaka, TakKMMH KakK TpaXTaHCKHA W PEeTUrHo3Hbld Opak. B PecmyOmuke bemapyce Opak MoxeT OBITH 3aKiIiOueH
Tonbko B opranax 3AI'C, Torma kak B Ipyrux cTpaHax, Hampumep, B [osbiie, BO3MOXKHBI KaK TPakJaHCKHE, TaK
U KOHKODPJIaTHBIC OpaKy, MMCIOIIHNE IPasKIaHCKO-TPABOBBIC MOCIICICTBHS.

O¢uIianbHO yCTaHOBJICHHOE MMOHATHE KOHKOPAATHOrO Opaka 3a(pUKCHPOBAHO B TPAXKIAHCKOM IIpaBe
Wramuu. KoHkOpnaTHEIA Opak ompenensercs Kak Opak, 3aKIrodacMblil Tepes MPeICTaBUTEIIEM KaTOJIHYECKOTO
JTyXOBEHCTBA, KOTOPBIH MPHU. ONPEACICHHBIX YCIOBUSIX MPH3HACTCS TOCYAIapCTBOM C TOYKH 3PCHHUS TPAKIAHCKHUX
nociencTeuii. B Mtanuu perynupoBaHue KOHKOPIATHBIX OpaKOB OCYIIECTBISETCS B COOTBETCTBHU C 3aKOHOM OT 25
maprta 1985 roma, Homep 121, a Taxke J[OMONTHUTETBFHBIM MPOTOKOJIOM, KOTOPBIM SBISIETCS YaCTBIO COTJIAIICHUS
Mexny Uranmedt n BatnkaHoM. DTH TOKYMEHTHI ONPENCISIOT, PH KAKUX YCIOBUSIX KOHKOPIOATHBIA Opak MOXET
OBITh MIPU3HAH B TPAKIAHCKOM IIPaBE.

Konkopmaraple Opaku TpEACTaBISAIOT COOOW YHHKaJIbHYIO KaTETOPUIO OpadHBIX OTHOIIEHHH, KOTOPBIE
PETYIUPYIOTCS KaK LEPKOBHBIMH HOPMaMHM, TaK W TPaXXTAHCKUM 3aKOHOAATEIECTBOM. OJTH Opakd BO3HUKAIOT
B KOHTEKCTE COTJIAIICHUH MEXIy TOoCylapCTBaMH W PEIUTHO3HBIMH OPTaHU3AIMsIM{, U OHH OCOOEHHO pacripo-
CTPaHEHbl B KAaTOJIMYECKUX CTpaHaX, IJE€ LEPKOBb UIPAET 3HAUYUTEIbHYIO POJb B PEryJIMPOBaHUM CEMEWHBIX
oTHomeHu#. OMHAKO, HECMOTPS Ha CBOU MPEHMYIIIECTBA, KOHKOPJATHBIC OPaKud MOTYT CO3/1aBaTh MPABOBBIC CJIOKHOCTH
B Me)KJIyHapOI[HOM JaCTHOM npaBe, OCO6CHHO B CI/ITyaHI/IHX, Koraga CpryFI/I HUMCHOT pa3HbIe Fpa)KZ[aHCTBa nin
MPOXKKBAKOT B Pa3HbBIX cTpaHax [1].

Konkopaataeie Opaky MOTYT MMETh Pa3IMYHBIN MPABOBOW CTAaTyC B 3aBHCHMOCTH OT CTpaHbL. Hampumep,
B UTtammu KOHKOpIATHBIA Opak HMMEeT TaKylo K€ IOPHIUYCCKYIO CHIIY, KaKk W TPaXTAaHCKHHA Opak, IphU 3TOM
[EPKOBHBIC U TPaKIaHCKHE HOPMBI JCHCTBYIOT coBMecTHO. OHAKO B HEKOTOPHIX CTpaHAaX, TaKWX Kak I epmaHus,
KOHKOpZAATHBIE OpaKu MOTYT TpeOOBAThH MOMOIHUTEIHHOHN JeTaN3aIliH, YTOOBI TIOIYYHUTh TPaXIAHCKYIO CHITY. DTO
MIPUBOAMT K TOMY, YTO CYNPYTH, 3aKIIOYUBIINE KOHKOPAATHBIN Opak, MOTYT CTOJIKHYTBCS C IPABOBBIMHU OappepaMu
B APYTHX IOPUCIAUKIIHAX.

OCHOBHBIE IPUMEPHI TTPABOBBIX CIOXKHOCTEH:

1. Pa3Boas! u mpusHaHue: PaccMOTpUM CHUTYaIHio, KOTia mapa, COCTOsIas B KOHKOPJAaTHOM Opake, pemiaer
pa3BecTrch. Eciu OJiH U3 CynpyroB mepee3kacT B CTpPaHy, I'/Ic KOHKOPIATHBIC Opakd HE MPU3HAIOTCS, 3TO MOXKET
co31arh 3aTpyAHeHus. Hanpumep, B cilydae eclid UTaJIbSIHCKAs Ilapa pa3BOAUTCA U OJUH U3 CYIPYTOB IEpee3KacT
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B BenmkoOpuTanuto, rae KOHKOpAATHbIE Opakd HE UMEIOT IOPUANYECKON CHIIBI, EMYy MOXKET OBITh CIIOKHO JOKa3ath,
YTO Opak JEHCTBUTENIBHO CYIIECTBOBAI, YTO 3aTPYAHHUT HPOLECC Pa3BOJa U pa3/ieNl UMYIECTBa.

2. OcniapuBanue Opaka: JIOMyCTHM, OJIUH M3 CYIPYrOB peliaeT OCIOPUTh KOHKOPAATHBIH Opak B CTpaHe, e
OH He mpu3Haercs. Hampumep, ecnu kaTonmueckas rapa, 3aK/IFouMBIlas KOHKOpAATHbIH Opak B Vcnanuu, nepeesxaer
B IlIBenuio, rxe cymecTtByeT Oosiee nuOepalbHOE 3aKOHOJIATENLCTBO O Opakax, OJUH M3 CYHNPYTOB MOXET
TIOTIBITAThCS] OCTIOPUTH OpaK Ha OCHOBAaHUH OTCYTCTBHS TPaXKIAHCKOW PETUCTpaIlii. DTO MOKET IPUBECTH K JUTHUTEIEHBIM
CyZeOHBIM pPa30MpaTeNIbCTBaM M JIOTIOJTHUTEIILHBIM 3aTpaTam.

3. UHTepeckl aereii: B citydae, €CiiM y CYIpPYToOB €CTh JAETH, IIPABOBBIE CIIO)KHOCTH MOTYT yCYTI'yOJIAThCS.
Hampumep, eciam poauTenu, coCTOSANIME B KOHKOPAATHOM Opake, pa3BOAATCS, M OOMH W3 HHUX IEepee3KaeT
B CTpaHy, I'lé KOHKOpJaTHbIe OpaKku HE NMPU3HAIOTCS, 3TO MOXKET MOBIMATH HAa BOMPOCHI ONEKH W AJTMMEHTOB.
Ecnn onuH u3 poanTenel pemaeT yexarb ¢ peOCHKOM B CTpaHy, i€ HE MPU3HAIOTCSA PEIICHUS O Pa3BojeE, 3TO
MOJKET IPUBECTU K CUTYyalluu, KOTJa IPYrod pPOJUTENb HE CMOXKET OCYLIECTBISATh CBOM INpaBa Ha OOIIEHHE
U y4acTHe B )KU3HU peOeHKa.

4. MexnyHapo/JHble COIJIalleHUs] W HMX pOJIb. Ui pEUICHHS BO3HUKAIONUX NpPoOJIeM, | CBSI3aHHBIX
C KOHKOpAaTHBIMU 6pa1<aM1/1 n Hux BSaHMOﬂeﬁCTBHCM C MCXKIAYHApOJAHBIM 4YaCTHBIM IIpaBOM, MOTIYT 6bIT])
MOJIC3HBI MCKAYHAPOAHBIC COTJIAICHHWA W KOHBCHIWU. Haan/IMep, I'aarckas KOHBCHIUA O MEXKAYHApPOIHOM
MOXUIIEHUH JCTel MPeNoCTaBlIsIeT MEXaHU3MBI Uil OBICTPOrO BO3BpAIICHUS JIETEH B CTpaHy MX MOCTOSHHOI'O
MIPOXXMBAHMS, YTO MOXXET OBITh KPUTHUECKH BAXKHBIM B CilydasX, KOIrJa OJWH U3 POJUTENCH: IBITAaeTCs
HE3aKOHHO IepeMECTHTh peOeHKa 3a TpaHuILy.

KonkopnarHsle Opakd NpPEACTABISIOT COOOM CIOXKHBIA acleKT MEXIyHapOAHOTO YacTHOTO TIIpaBa,
TpeOyIOmMi BHUMATEIBHOTO MOAXOJAa W TIOHWMAaHWS Pa3lW4nMii B 3aKOHOAATENbCTBE pasHbIX cTpaH. Cympyrd,
BCTYHAIOLINE B KOHKOPJATHBIH Opak, MOJDKHBI OBITH OCBEIOMIJICHBI O BO3MOXKHBIX IOPHIMYCCKUX 3aTPyIHEHHUSIX
1 «XpPOMAIOIINX» aCIEKTaX, KOTOPhIE MOTYT BO3HUKHYTbH B OyTyIIeM.

Konkopmataeiit Opak B Ilompime TpeOyeT coOmromeHUs ONpeAeNICHHBIX  YCIOBHI, BKIIIOYas COTJIache
MoJyooxeHoB u yBemomiieHne 3AI'Ca o 3akmiodeHnn Opaka. B Bemapycw KoHKOpAaTHBIA Opak, 3aKITIOYEHHBIN
B HOHBIHC, 6y}:[eT CUHNTAThCA }IeﬁCTBHTeHLHbIM, OJHAKO OH MOXECT OBITh TIpU3HaH He)leﬁCTBHTeJ'H:HbIM, cCJIn
OPOTHBOPEYHUT MECTHBIM 3aKOHaM [2].

3akaoyenue. Ha ocHOBaHMM IPOBEICHHOTO HCCIENOBAHUA MOXHO BBIIEIMTH CIEAYIOLIME IPOOIEMHBbIE
ACTIEKTHl KOHKOPJIaTHBIX OpaKoB:

1. Pa3Hble MpaBoBBIE CUCTEMBI. CYIIECTBYIOT 3HAYUTEIILHBIE PA3JIMUMs B YCIOBHUSX 3aKITIOYEHUs Opaka MExXIy
Pa3NUYHBIMH TOCYAapCTBAMU, YTO MPUBOJNT K MPABOBBIM KOH(IMKTAM, 0COOCHHO B MEKHAIIMOHAIBHBIX OpaKax.

2. HeompeneneHHOCTH MPaBOBOTO CTaTyca: KOHKOPAATHBIE OpakW MOTYT MMETh Pa3IMYHBINA ITPAaBOBOM cTaTyc
B Pa3HBIX CTPaHAX, YTO CO3/IACT CIOXKHOCTH IIPU pa3BOJax U OCMapHBaHUU Opaka.

3. IIpaBoBble Gapbepbl HpH pa3Boje. Mapbl, COCTOAMIME B KOHKOPAATHBIX Opakax, MOTYT CTaJIKMBaThCS
C TPYyZAHOCTSIMU B IIPU3HAHUU Opaka U €ro pacTOP’KEHHWU B CTpaHax, TAe Takue Opaku He MPU3HAIOTCA.

4. ITpoGiieMbl ¢ ONEKON 1 aTMMEHTaMH: BOTIPOCH! OMEKH HaJl JCTbMH U aIAIMEHTOB MOTYT YCJIOKHSTECS, €CIIH
OJIH M3 POAMTENIEH TIepee3kaeT B CTpaHy, Iie KOHKOPAATHBIC OpaKy He UMEIOT FOPUIIUUECKOI CHIIBI.

5. OrcyTcTBUE  MEXKIYyHApOJHBIX  COTJIAIICHWH: HEJOCTATOK MEXKIYHApOJAHBIX HOPM W  KOHBEHIIMH,
PEryarmpyromux KOHKOpJAaTHBIC 6pa1<14, IPUBOJUT K IPABOBBIM HECACHOCTAM U 3aTPYJHCHUAM B 3allIUTE IIpaB CTOPOH.

Jns pemieHnst BBIAENEHHBIX POOJIeM MBI IpeuIaraeM cieayloline MyTH PelIeHUs: YHU(UKAIMS MPaBOBBIX
HOPM (pa3paboTka MEeXIYHAPOIHBIX KOHBEHIMH, PEryIUPYIOUIMX OpayHO-CEMEIHbIC OTHOILICHHUS], C LETBI0 CO3MaHus
eMUHBIX CTAHAAPTOB /IS MPU3HAHKS PA3NINYHBIX (HOpM Opaka, B TOM YHCIEe KOHKOPAATHBIX); CO3JaHHE MEXaHU3MOB
npaBoBod momomu (ycraHoBieHHE 3(G(EKTHBHBIX MEXaHH3MOB MPABOBOM MOMOLIM ISl CYIPYTOB, COCTOSIINX
B KOHKOPJIATHBIX Opakax, 9To IT03BOJIUT UM OoJee 3 (PEeKTHBHO 3aMIMIIATh CBOH IPaBa B MEXKIYHAPOIHBIX CIIOPaX);
o6pasoBanue u nHpopmupoBanue (poBeaeHre 06pa30BaTENbHBIX IPOTPAMM sl FOPHCTOB U TPaXIaH O Pa3Indusix
B PABOBBIX CHCTEMaX M BO3MOXXHBIX NPABOBBIX 3aTPYIHCHUSX, CBS3aHHBIX C MEKHALHOHAJIBHBIME Opakammu);
MEX/IyHapPOHbIE COIJIAIICHHs 110 OreKke (pa3paboTKa M BHEAPCHUE MEXTYHAPOIHBIX COTJIAIICHHMN, HAPABICHHBIX
Ha 3aIMTy [PaB ICTeH B CIOydYasx PasBOJOB U IMEPEMELICHHS MEKIY CTPaHAMH); yCTAHOBJICHHE 0OJee TECHOrO
COTpyAHUYIECTBA MCKAY TOCYAAapCTBCHHBIMU OpraHaMu pasHbIX CTpaH Jid YHOPOUICHHA IIpoHecCca MPU3HAHUA
Y JIeTaji3aliy OpakoB, BKIIIOYasi KOHKOPJIATHBIE.

Kpome Toro, ¢ 1enplo ycTpaHeHuUs! KOJUIM3UH MPH 3aKIIOYEHHH M NIPU3HAHUN PEJIMTHO3HBIX OpPaKoOB CYMTaEM
1esecooOpasHbIM pa3paboraTh M NPUHATH KOHBEHIMIO O KOHKOPAATHBIX Opakax, COAEpKallyl0 WX IIOHATHE,
O0COOCHHOCTH 3aKJIIOUCHHMS, PACTOPXKEHMs, a TaKkXKe IMOpsJIOK MpPHU3HAHMSA TakuX OpakoB Ha TEpPUTOPUH
JIOTOBAapHBAIOIINXCS CTPaH.
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