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HNCTOPHUSA PA3BUTHUSA YI'OJIOBHOI'O ITIPABA POCCHUH B XI—XVII BEKAX

Beaenme. M3yuenue ucropun pasBUTUS M CTAaHOBJICHHs YTOJIOBHOTO Ipasa B Poccum siBisieTcs HEOThEMIEMON
4acThi0 ()OPMHUPOBAHMS HE TOJILKO COBPEMEHHOMN HayKH yroJOBHOI'O 3aKOHOJIATENbCTBA, & TAK)KE OCHOBOM yroJOBHOI
MOJIMTHKH TocynapcTBa. Pa3zBuTre yrojoBHOro mpasa OepeT CBOE HA4aJlo OT CO3JIaHMs FOCYJapCTBEHHOCTH M NPOHOI-
JKaeTcst 10 Hamux AHeil. CTaHOBJIEHHE YroJOBHOTO NPaBa SIBISETCS HEOTHEMJIEMOH YacThIO CO3JIaHUS TOCYAapCTBEH-
HOCTH, TaK Kak 0e3 mpaBui1 (YTOJIOBHBIX HOPM) HEBO3MOXKHO PETYJIMPOBATh >KU3Hb OOIECTBA.

OcHoBHast yacTh. Ecii NoOnbITaThCsl OTCIEUTH HCTOPUIO Pa3BUTHS OHATHS IIPECTYIUICHUS, TO HEOOXOJUMO OT-
METHTh, YTO HA PA3TMIHBIX 3Talax CyIIeCTBOBAHMS POCCHIICKOTO TOCyIapcTBa MOHATHE MPECTYITHOTO OMPEASISIIOCh pas-
nmgHBIM 00pazoM. [Ipectymienne mo «Pycckoil mpaBae» TpaKTOBAIOCh HEe KaK HapyIIEHHE 3aKOHA, a KaK «oOuma» T. €.
MIPUYMHEHNE MOPAIBFHOTO WM MaTepHaJIbHOTO yiiepOa JIMIy WK TPYIIE JUI. B mepBoM yrojJoBHOM MCTOYHHKE CTajo
HaMEYaThCs MOHATHE coydacTusl. YeTKOro pasrpaHn4IeHIs MOTHBOB IIPECTYIUICHUS He ObUIO, HO OBUIN IPEIHOCHUIKH.

Cucrema HakazaHuil mo «Pycckoi mpapae» Oputa mpocTa. Breicmieii Mmepoli Haka3aHHMs, IBISHICSK «ITOTOK U pas-
rpabieHney, Ha3HaYaeMbIe 32 YOMHCTBO, MOHKOT U KOHOKPAACTBO. MEHBIINM 10 TSKECTH BHIOM, HAKA3aHUS SBIISIIACH
Bupa (mTpad), AMKas U NOBaJIbHAsA, OMUHApHAs WK ABoiHast. 1llTpad Ha3zHavanes 3a MeHee TsHKKOe nesiHue (U1 TOro
neprosa) — youiictso. [ToayBupbre Ha3HAUAIOCh 32 HAHECEHUE TSDKKUX TeJIeCHBIX NPECTYINIeHNH, yBeunii. Kak Obl He
HayaJl0 3apOXKIaThCsl M Pa3BHUBAThCS 3aKOHOJATENLCTBO Ha PycH, NEpeXKUTKH JAPEBHCHIINX OObIYACB, CBSI3aHHBIC
C TIPUHIUIIOM TJIHOHA, UMEIIM MECTO OBITh («OKO 32 0KO, 3y0 3a 3yO»).

Pa3BuTHE YyroioBHOTO IpaBa HOCHJIO JAOJITHH M MOCTENEHHBIN XapakTep. CleayloluM 3HauuTeIbHBIM 3aKOHOA-
TENBHBIM aKTOM sBJsUIach [IckoBckast cyanast rpamota. [lon mpectyrieHueM B [IckoBckoil cyqHOM rpaMoTe BriepBbIe
TOBOPHUTCS O TIPUYMHEHHUH yIiepOa He TOJIBKO YaCTHBIM JIMIAM, HO HTOCYHAapPCIBY. 3aKOH BBIIEIACT HOBBIC BUIBI Mpe-
CTYIUICHUH: TPOTHB TOCYIapcTBa (IIEpPEeBET), MPOTUB CYACOHBIX QPraHOB. SHAUYUTEIHHO CTAd PACIIUPATHCS U HU3Me-
HATHCS UMYILECTBEHHBIC MIPECTYIUICHUS: pa30oii, Haxo, rpadex. [10 cTeneHn HakazyemocTH [IckoBCKast cyHas TpaMoTa
BBeJa CBOM HOpMBL. Ha mepBoM MecTe CTOMT rocynapcTBEHHAs H3MEHA, Ha Moce1HeM — pa300if Wi 0CKOpOIIeHHE.

s paccMOTpeHus CIenyroIIEero NpaBoBOro IOKYMEHTa, CTOUT OTMETUTH , 4TO Pycckoe rocynapcrso k XV Beky
IpeTepreno HeMayo u3MeHeHui. lleHTpanuzaims rocynapcrsa, oObeIUHEHHE 3eMellb M HEOJIHO3HAuHas IMOJUTHKA
C IpyTMMH BHEUIHUMH TOCY/apCTBaMH, HECOMHEHHO, TIOBIMSUIM HA pa3BUTHE OYAYIIEro 3aKOHOJATENbCTBA. [1epBbIM,
Haubosiee 3HAYMMBIM CPEJOTOYMEM YTOJIOBHO-IIPABOBBIX HOPM YKa3aHHOTO Iepuoja ciienyer npusHaTh CyneOHHKH
1497 u 1550 ronos. B 1497 rony co3naercst HOBO€ 3aKOHOAATENBCTBO. YTOJIOBHOE NIPABO MPETEPIENO CBOU U3MEHEHHUS.
BenukokHsbKeCKui cyneOHUK B oTiimune oT «Pycekoit ipaBasny U TICKOBCKOIM CYIHOIN TpaMOTHI SIBIISUICS HE MPOCTO
CBOJIOM OOBIYHBIX HOPM M TIpaBWJI, a, MpEXae Becero, CBOJOM NMOKazaHWH K cyeOHOMY mporieccy. BriepBbie cyOBeKThI
MIPECTYIUICHUS ACTIITUCH Ha «TOOPBIX) M ITUXUXy IFoJei. TepMIH «Tuxoe Ieli0oy BIOJIHE MOHATEH. JIMXIM 4eToBeKOM
MOT OBITh MIPHU3HAH YENOBEK, COBEPHIMBIIIHA 0CO00 ONACHBIA BU MPECTYIUICHUS.

B XVI Beke B ycnoBusx_ camMoepXkaBHs BO3HHUKIIA COCIOBHO-TIPEACTaBUTEIbHAas MOoHapxus. Haganom (ycioBHO)
3TOTO MEPUOJIa CYUTACTCS CO3BIB IIEPBOTO pycckoro cobopa 1549 roma. B 370 ke Bpemst MOSBIIAETCS BaKHEHIIHIT 3aK0-
HomatenbHbI akT — CyneOHuk 1550 roma. B oTnudume ot cBoero mocnemHero mpemmecTBeHHUKa TekeT CyneOHuKa
1550 roga moruren no Hac donee 4em B 40 crmckax. [lepsas myGuukauus tekcra Cyne6Huka 1550 roga cszaHa ¢ ume-
HeMm B. H. TarumieBa. 1o ObUIO OueHb BaXKHBIM MEPOIPUSITHEM, KOTOPOE OTPA3UIIOCh HA OTHOLIEHHH K TpaBy. B Cyneo-
Huke 1550 roga yrounsieresi.rakas ¢popma cyaeOHOro mpoiecca, Kak «00JIMXOBaHKe» — 0C000 ONACHOE MPETYIUICHHE.
K 0c000 omacHbIM JesTHHSIM OTHOCHIMCH pa30oii, rpabek, yOHCTBO U HEKOTOPhIC BBl TaThObI. BriepBbic MOsABISCTCS
TIOHSITHE «KPaMOJIBD) — aHTUTOCyIapcTBeHHOe nessHue. CTOUT OTMETUTH TOT (DAKT, YTO MPECTYIIEHUs IPOTUB TOCy-
Jlapsi ¥ TQCyapeTBa CTajl UMETh Bee OoJIblIee 3HAUCHUE, a C KaKAbIM HOBBIM 3aKOHOJIATEIbHBIM aKTOM HaKa3yeMOCTh
3a/9TH NPECTYIIEHNsI HOCHIIa Bce OoJiee CypoBbIil XapakTep. CBs3aHO 3TO, B MEPBYIO OUepe/ib, C LIEHTpAIU3aIMel 3e-
MeJlb, 8 TAaKKe IOCTCIICHHOTO MepepacTaHisl poJid Haps B Oyaymmuid mpooOpa3 MoHapxa. Takke TOSBISFOTCS HOBBIC
BHJBI TIPECTYIUICHUH, TaKue KaK JOJDKHOCTHBIC, IIPOTUB TOPSIKA YIIPABICHUS U cyna. Pa3BuUTHE NEHEKHOH CHCTEMBI
TOPOAMIIO HOBBIA BHJ MPECTYIUICHNS — (aJbIIMBOMOHETHHYECTBO. CHCTeMa HaKa3aHUH MO Cy/eOHHKAM YCIIOKHSICTCS,
OCHOBHBIMH CTaHOBSITCS yCTpalllCHHE W W3O TPECTyMHHKA. Bpicmiedl mepoil Haka3zaHWS BIEpBBIE (haKTHUIECKH
cTajia CMepTHas Ka3Hb, KOTOPas MOTJIa OBITh OTMEHEHA TOJIBKO OMUIIOBAHUEM CO CTOPOHBI TOCyIaps.

Pa3BuTnio yrosoBHOro npasa, Kak ¥ IpaBa B OOILIeM, HEPEAKO CIOCOOCTBOBaI HAPOAHBIH TOJIYOK, KOTOPBIH
B XVII Beke BCIBIXHYI B MaccoBoe BoccTaHue. HapojHoe BOJHEHHE CTano OJHUM U3 TIOBOJIOB COOpaHusi 3eMCKOTro co-
6opa u usganus Coboproro ynoxenus 1649 roga. OMHUM U3 TIIABHBIX OTJIUYUN 3TOrO CyIeOHHMKA OT €ro Mpeslie-
CTBEHHHMKOB COCTOSIJIO B TOM, YTO 3TO OBUIO IIEPBOE YJIOKEHHE, M3JaHHOE THIOrpadcKUM CriocoOOM, M OHO BIIEpBBIE
nocTynuio B npoaaxy. CobopHoe yinoxeHue 1649 roga sBisuiocs NepBbIM, Hanbosee MoJPOOHO PerjJaMeHTHPYOIM
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HOPMBI, BUABI U COCTaBbI MpecTyIuieHni. OHO BBOJMUT HOBBIC MOHSATHS, KOTOPBIC MOBIIHSUIN Ha OOIIYIO CTPYKTYpPY yTro-
JIOBHOTO 3aKOHOATENILCTBA TOrO BPEMEHH.

VYioxenne 1649 ropa yTouHSIET TIOHATHE «JIMXO€ JIENI0», KOTOpoe ObUIo pa3paboTaHo eule B cyaeOHuKax. [Ton
npectymieHneM CoOOpHOE yIoXKeHHe OHUMAJIO «HEMOCIyIIaHue L[apCKoil Bone, HapyIIeHHEe Mpeanucanuiny. Takxe
BIICPBBIC BBOJUTCA TaKkoH BUI NMPECTYIHBIX JIML, KaK T'JIaBHbBIC U BTOPOCTCIICHHBIC. HOI[ MOCJIACAHUMU CJIEAYET MMOHU-
Math MOHITHE «COY4acTHHKW». [[oHATHE coydyacThsi ObUIO pa3[esiecHO Ha CBOM acleKThl. YJIOKEHUE MPOIHCHIBACT Jie-
JICHHE TPECTYIUICHHS Ha YMBIIUICHHOE, HEOCTOPOXKHOE U CIyYaifHOE M KOHKPETH3UPYET MPU3HAKHU OTArdaroiiero (mpe-
CTYyIUICHHE, COBEPILICHHOE BO BTOPOi pa3) U CMATYAIOIIEro (COCTOSHHE OMbSHEHHS ) 00CTOSTENIBCTB.

3akumouenue. IIpoBesist HCTOPUYECKOE OIMCAHIE W HEKOTOPbIE CPAaBHEHHUSI YTOJIOBHBIX aKTOB Havana XI u cepe-
auHbl XVII Beka, MOXKHO yBUJICTh KaK OTJIMYMS, TAK H COXPAHUBLINECS CXOICTBA. 3aMETHM, YTO C TCUCHUEM BPEMEHH
HAKa3aHMs 33 YTOJIOBHbIE MPECTYIUICHHUS YIKECTOYatoTCs. [IocTeneHHoe pa3BuTUe U IPeoOpa30BaHie YTOIOBHOTO MpaBa
B Poccun HOCHT, Kak H J1000€ MMPaBo, MOCTEIICHHBIN XapaKkTep, CKIAIBIBAIOIIMIICS [JIaBHBIM 00pa3oM M3 FOCYIaperBa
U ero peopMm. B 1enoM yronoBHOe mpaBo 3TOr0 MEpUOJA 3apOXKIANOCH HA IPHHIUIE 3aKPEIUICHUS TPHBHICTHI
(eoqanoB M HEepaBHOIPABUS KIIACCOB OOIIECTBA, YTO BIIOCIACACTBHM CTaHET IIOBOJAOM JUIs HAPONHBIX BOJHEHHM
U MPUBCACT K CO3AaHUIO HOBBIX IMIPABOBBLIX AKTOB.
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IMPABO I'PAXKJIAH HA TOCTYII K UHO®OOPMAILIUUN:
HEOBXOJIUMOCTbD 3AKOHOJATEJIBHOTO SAKPEIIJIEHUA

Beenenune. B coBpeMeHHOM MHpe BaKHEHIIYIO POJIb B U3MEHEHWH OOLIECTBEHHBIX OTHOLIEHUH HUIPalOT camu
wieHbl obmiecTBa. Takue M3MEHEHUs] IPOUCXOIAT, MIPEXKIE BCEFO, A JOCTIDKCHHMS ITOCTABICHHBIX MM LIeJIeH, ylIoBIe-
TBOPEHHUSI CBOMX HOTPEOHOCTEH, KOTOPBHIE OCYMIECTBIIIOTCS C HOMOIIBIO OINPEAEICHHBIX BO3MOXKHOCTEH — HMEIO-
IIUXCS TIPaB.

IIpn oTcyTcTBUM y TpakJaH ONpPEIEICHHBIX BO3MOXKHOCTEH paHO HIIHM MO3HO OHH MOTYT HAa4yaTh PEaM30BBI-
BaTh CBOM NMOTPEOHOCTH TEMH CPEINCTBAMH M CIOCO0aMH, KOTOPBIE y HUX OTCYTCTBYIOT, BXOJS C TOCYIapCTBOM WM
o0mecTBOM B onpenenaeHHbI KoH(IMKT. [1oaTOMy OrpoMHOE 3HaueHUE UMEET IPEJOCTaBICHHE U peryiaMeHTalusl TOCy-
JIApCTBOM MpaB JJisl TPaXKJaH, C IMOMOIIbIO KOTOPLIX OHM CMOTYT MOJydYaTh HEOOXOAMMOE, He BXOJS B JIUCCOHAHC
C YCTaHOBJICHHBIM 3aKOHHBIM IPaBOMNOPSAKOM, OCTaBasCh MpHUEeMIIEMBIM s Hero. To ke camoe KacaeTcs M IpaBa
TpaXaaH Ha JOCTYN K MH(OPMALMH: [IPEAOCTABICHUE IPaXK1aHaM TaKOH BO3MOXHOCTH ITyTE€M €€ 3aKOHOJATEIbHOI'0
3aKperuIeHNs], 110 MHEHHUIO aBTOpa, OIpeesieTcs: ee He00X0MMOCTBIO.

OcHoBHas 4acth. VccnenoBarenu ‘A. B. Buccapos u T. b. EBnamnueBa, xkak HaM NpeAcTaBiIsSeTCs, BECbMa
TOYHO oTMevaroT: «HeoOXxoaumMoeTs MPHUCYTCTBYET BO BCAKOW peanbHON Bo3MOKHOCTH» [2, c. 70]. B cBoro ouepens
. A. KepumoB numier, 4To «HaydHO ©00CHOBAaHHOE MPAaBOTBOPUYECTBO MCXOIUT, MPEXKIE BCEro, U3 HEOOXOIUMOM TEH-
JCHIIMM pa3BUTHS, ONMPAGTCS HA HETo, peanu3yeT ee M oOecleuMBaeT €ro IpaBoBBIMU cpeicTBamm» [3]. Taxke
. A. KepumoB, 110 HaflleMy MHEHHIO, BEPHO KOHCTAaTHPYeT, YTO «B CYLIHOCTH, 3P ()EKTUBHOCTD ACHCTBHSA IIpaBa €CTh
HE YTO MHOE, KaK CTENICHb peall3alii HeOOXOIMMOi TpaBoBOM BO3MOXKHOCTI [3].

Otmetnmg aTo €. 1."O%KeroB B CBOEM TOJIKOBOM CIIOBApE CIIOBO «HEOOXOIUMOCTE TOJIKYET KaK «HaJ0OHOCTH
U «IIOTPeOHOCTEM,[6], UTO, e1lle pa3 MOATBEPKAAET BBIIICH3TI0KEHHOE.

CreoBaTeNnbHO, 3aKOHOJATEIbHOE 3aKPEIUICHHE OIPEAENICHHBIX IPaB IpaxJaH B JIOOOM Cily4ae sBIIETCS He-
00X0IMUMBIM, MHaue KaKOW CMBICIT MPEIOCTABIATh IpakJaHaM OIpeAeIeHHbIe BO3MOXKHOCTH, B KOTOPBIX OHH HE HYX-
JIATOTCs ¥ KOTOpBIMHU He OyIyT moisib3oBaThes. OfHAKO Takas HEOOXOIMMOCTh, HAlpUMep NpaBa Ha JOCTYI K MH(pOpMa-
LMK, ONPEACISETCS] HE TOJIBKO MPOCTHIM IOSBICHHEM Y TPaKJaH HaJOOHOCTH B 9TOM IpaBe, HO U JPYIMMH OOBEKTHB-
HBIMW TNPUYHHAMH, KOTOPBIC ITOCTETICHHO NPHUBOJAT K TaKOH 3aKOHOJNATEIBHOW PErjiaMeHTAllH OIpe/IeNICHHBIX Mpa-
BOOTHOILICHHUI.

UYro kacaeTcs mpasa Ha HHPOPMAINHNIO, TO OHO OTHOCHUTCS K BXHEHIIIUM IIpaBaM 4eJIOBEKa, a MPaBo Ha JOCTYII
K nH(pOpMaMu B AOKTPUHE PAacCMATPUBACTCS KaK B KaYECTBE MJICHTHYHOTO MPaBy Ha MHPOPMALMIO, TaK U KaK caMo-
CTOSITENIBHOE OT HETO MPaBO, a TAKXKE KAK €T0 COCTABIISIOIIAL.

Tak, ct. 34 OcHoBHOTO 3akoHa cTpaHsl — KoHctutynmm Pecny6mukn bemapyce ot 15 mapra 1994 ronpa
Ne 2875-X1II — 3akperuiser, uto «rpaxaaHaMm Pecnyonuku Benapychk rapantupyeTcs npaBo Ha MOJy4eHHE, XpaHEHHE
U pacrpoCcTpaHEHHE IOJHOM, JOCTOBEPHOH W CBOECBPEMEHHOH WH(OpMALMU O JESITEIbHOCTH TOCYIapCTBEHHBIX
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