MOXET MOIy4UTh OOPAaTHO CBOM AEHBIH M3 CTOMMOCTH 3aJI0KEHHOTO JIOJDKHUKOM HEIBHXXHMMOTO MMyIecTsa. Jloro-
BOp O Iepejade 3ajJora B pUMCKOM IIpaBe MpoHucxoawl no mauunanuu. CormacHo ¢ BbickasbiBanueM /JI.B. lox-
JeBa: «MaHIumanus — 3TO JPEBHUI PUTYaJl C UCIOIB30BaHHEM MEIHOro Opycka u BecoBy [2, ¢. 310]. B Genopyc-
CKOM IIpaBe JIOTOBOP O 3aJIore JOJDKEH OBITh 3aKiioyeH B nucbMeHHoW Qopme. CormacHo myHkry 1 crateu 320
I'paxxnanckoro konekca Pecriyonuku benapycs: «B poroBope o 3aore 10/KHBI OBITh YKa3aHbl IPEAMET 3aJ10Ta U €T0
CTOMMOCTB, CYIIIECTBO, Pa3Mep M CPOK UCIIOJIHEHUS 00s13aTeIbcTBa, o0eceunBaeMoro 3ajmorom» [1].

OTBETCTBEHHOCTH JIOJDKHUKA HACTYIIAET TOJILKO B TOM CIIy4ae, €C/IM OH HE UCIIOJTHIII CBOM 00s13aTeNnbCTBa. B pum-
CKOM IIpaBe, corjiacHo BbIcka3biBanuio V.C. Pozenrans: «Ilox BuHOM (culpa) moHMManock HECOOIIOICHHE TOTO I10-
Be/IeHHs, KoTopoe Tpebyercs mpaBom» [3, c. 419]. IlepBoHauanbHO, OTBETCTBEHHOCTh Y PUMJISTH HOCHJIA JIMYHBIA Xa-
paktep. DTO 3HAYMT, YTO MEPHI OTBETCTBEHHOCTH MPUMEHSUTICH K CAMOMY JIOJDKHHKY (3aKIIFOUCHHE IO/ CTPaxy, JIU-
IIEHNE >KU3HH, OTAa4a B padcTBo). [1o3ke IudHAsS OTBETCTBEHHOCTh CMEHMIIACh MMYyIecTBeHHOM. 1o oTHOmEHMIO
K JOJDKHUKY y’K€ HE MPUMEHSUINCh MEPhI BO3AEHCTBUS, HO OH 0053aH OB IIOJIHOCTBIO BO3MECTHTH YIIEpPO KPEAUTO-
py. B Genopycckom npaBe, B ciydae HapyLICHHUs HAUISKAIETO UCIIOIHEHHUS 0043aTeNbCTBa, JODKHUK 0053aH BO3-
MECTUTh KPEAUTOPY YOBITKH M HEYCTOMKY (TOJIbKO B Cilydyae, €Clii OHa IpeaycMoTpeHa). Eciu HenciionHeHue city-
YMJIOCHh IO BUHE 00OMX CTOPOH, TO pa3Mep OTBETCTBEHHOCTH JOJDKHHMKA yMeHbIaeTcs. B Oenopycckom mpase, 1Mo
00IIeMy MpaBUITy, TOJIBKO COOTBETCTBYIOIME KOMIIETCHTHBIE OPraHbl MOTYT BO3JEHCTBOBATh MHPUMEHSITh OTBET-
CTBEHHOCTH K JIOJDKHUKY, a TI0 PUMCKOMY ITpaBy, corylacHo 3akoHaMm XII Tabnui, camoMy KpeanTopy pasperianoch
IPUMEHSTHh MEPBI BO3JEHCTBUE K TOJKHUKY, B TOM YHCIIE U HACUIIUE.

3akarouenue. TakuMm 00pa3oM, MOXKHO CKa3aTh, YTO OEIIOPYCCKOE MpaBo, KAK U POMaHO-TepMaHCKOE, BOC-
MPUHSIIO OCHOBHBIE MOMEHTBI, KAaCafOIIHECs CIIOcO00B 00ecedeH s 00s3aTeNIbCTB, N3, PUMCKOTO aHTHIHOTO ITPaBa.
Bbnaronapst paspaboTkam APEBHEPUMCKHX IOPHCTOB, COBPEMEHHOMY OEIOPYCCKOMY TPaKAdHHHY, KaK KpPEIUTOpY,
HET HEOOXOJMMOCTH OECIIOKOUTHCS O TOM, YTO OH MOXET MOTEPSITh CBOU [IEHHOCTH WM A€HHIHM. OCHOBHBIM OTIIH-
YHeM CI0COOOB HCIIOMHEHHs O0s3aTENbCTB KaK B PUMCKOM, TaK M B O€JOPYCCKOM IpaBe SIBISCTCS IPABUIBHOE
oopmiieHHE JOTOBOPHBIX 00S53aTENbCTB. B OEMOpPYCCKOM 3aKOHOJATENbCTBE) KPUTEPHH ISl MX IPABUIBHOTO
oopmiernst o(pUIHATBEHO BBIPAXKEHBI B HOPMATUBHBIX MPABOBBIX aKTaX, B HAIIEM CITydac 3TO I paXJaHCKHUI KOEKC
Pecniyonuku benapyce. Takue kputepun ohopMIICHHs JOTOBOPAfIal0T HEOOXOIMMYI0 TOYHOCTH (POPMYJIMPOBOK
B ['paxknanckom konekce PecnyOnuku benapyck. B To Bpemsi kak B PUMCKOM 4acTHOM IIpaBe TakUe JO0TOBODHI 3a-
KJITFOYITHCh B JOpMeE CTUIYJISIMK WIM MaHIUIAIMH, T. €. B yCTHOW Gopme. CrieyeT OTMETUTD U TOT (hakT, 4TO OT-
BETCTBEHHOCTb JIOJDKHHKA KaK B OEJIOPYCCKOM TpaBe, TaKk U B pPUMCKOM)BO3HHUKAET TOJILKO TPH HAJIMYKH BUHBL B Jlpes-
HeM PuMe 3a HencriosHeHne 00s3aTeNbCTBa MOTJIM OTJaTh B PA0CTBO M JaXe JUIINTH >ku3HU. [Ipu aToM npaBo «Ha-
Ka3aTh» JAOJDKHUKA MEPEXOMIO CaMOMYy KpeanuTopy. B coBpeMeHHOM 6enopycckoM rocyaapcTse chopMyInpoOBaHbI
GoJiee T'yMaHHbBIE BUABI OTBETCTBEHHOCTH, KOTOPBIE MPUMEHSIOTCS TOJIBKO YIIPAaBOMOUYCHHBIMH Ha TO OPTraHaMH.
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PUMCKOE ITPABO 1 EI'O PELEIILNA

BBenenue. 3HaueHue u rIyOMHY PUMCKOTO IpaBa JJIsi COBPEMEHHOTO IOPUCTa TPYJHO MEPEOLeHUTh. PuM-
ckoe mpaBo, 1o cioBaMm U. A. [TokpoBckoro, «3aHMMaeT B MCTOPHU YEJIOBEYECTBA HCKIIOYMTENLHOE MecToy [1].
PumMckue 1oprcThl IEPBHIMU CO3JATH ONPENEIEHHYIO CIICIHATBHYI0 TEPMUHOJIOTHIO B FOPHCIIPYACHINH, TY, KOTOPOIi
W CerofHs MOJIB3YIOTCS FOPUCTHI MOYTH BCero Mupa. Ha TOT MOMEHT pUMCKHeE aHTHYHbBIC FOPHCTHI CBOEH pa3paldort-
KOW CHCTEMBI IpaBa, HE NMOHUMasl TOTO, 3aJIOKHJIM OCHOBY COBPEMEHHOH IOPUCIIPYICHIMU. B pUMCKOM aHTHYHOM
IpaBe HaXOAAT CBOE OTPA)KCHUE TaKHe Pa3ZeNbl KaK: HCTOYHUKH PUMCKOTO IPaBa, OCYIIECTBICHHE U 3alUTa IIPaB,
numa (CyOBeKTHI MmpaBa), ceMeifHOe IpaBo, MpaBa Ha BEIH, HACIEICTBEHHOE MpaBo, obmiee yueHne 00 obs3aTensb-
CTBax U AOroBopax, OTACIbHBIC BU/bI JOTOBOPOB U KBA3UKOHTPAKTLI, ACJIMKTHLIC 06ﬂSaTeHbCTBa W KBAa3UWACIUKTHI U T. 1.

OcHoBHas yacTh. [Ipy n3yueHnn puMCKOTro MpaBa Hallle BHUMaHUe IPUBIEK pasJiell «OCYLIECTBICHHE U 3a-
HIMTA [IPaBy, Bellb B COBPEMEHHOM MHpe BCE 00JIbllie BO3HUKAET MOTPEOHOCTH B 3all[TE CYOBEKTUBHBIX MPaB U 00s-
3aHHOCTEH. B 1aHHOM cTaThe MBI MONpoOyeM BBISICHUTD IPON30IILIA JIM PELETIHS 13 PUMCKOTO IIpaBa B OEJI0pYyCCKOeE.
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PumckoMy MOHATHIO TpaBa — ius — COOTBETCTBYET KaK CMBICI IIPABOBOM HOPMBI, IIPABOBOTO MOPSAAKA, TaK
U TIPEJCTaBICHNUE O MPaBe, NPUHAJICKAIEE OTACIBHOMY JIMIY B CHIIy NPEINUCAHUI OOIIEero npaBa. OTH IPaHUIIbI
U3BECTHBIA PUMCKUH ropucT ['ail ouepuuBai B ByX TE€KCTax. B OJHOM, CTaHOBSCh HA TOUKY 3PEHUS IOJIHOTHI HC-
MoJIb30BaHus npas, oH ropoput: «Nullus videtur dolo facere, qui iure suo utitur. (Hukto He cuMTaeTcst mocTymar-
[IUM 3JI0YMBIIIJIEHHO, €CIM OH TOJb3YeTCsl MPUHAIJISKATUM eMy TipaBoM)» [1]. B apyrom TpakrtaTe OH yKa3bIBaeT,
YTO OCYIIECTBIICHHE TIpaBa JOJHKHO HAXOANUTH IPAHHUILYy B COOCTBEHHOM pa3yMHOM MHTEPECE YIPaBOMOUYECHHOTO JIMLIA.

Hapenss npaBamu smoneit B [lpeBnem Prume, noapasymeBaioch, 4To OHU OyJyT BCTYNaTh B pa3iMYHbIC ITpa-
BOOTHOWIEHNUS. [l0Ka3aTeIbCTBOM 3TOMY CIIY>KHJI TaKOM INpH3HAK NPaBOOTHOIICHWH, KaK HaJEIeHHE PHMCKOTO
rpakAaHNHA CyOBEKTUBHBIMH IpaBaMU M 00s3aHHOCTSIMU. BaXXHO OTMETHTBH, UTO M3 BBICKa3bIBaHUS ['as BeITEKaeT
TaKO# BOKHEHIITHHA IOPUINICCKAN TEPMHH KaK «JI€€CTIOCOOHOCTEY. ['ail yTBep Kaall, YTO YEIOBEK HE JOKEH CTaBUTh
CBOM CyOBEKTHUBHBIE MPaBa BhIIIE APYTUX W HAPYIIATh NX. BaKHO OTMETHTH, UTO Ha/IEJICHHE TOCYIapCTBOM I'paskaaH
JTUYHBIMU CyOBEKTUBHBIMH IIPABAMH U 00SI3aHHOCTSMH ABIISIETCSI OJHUM M3 IIPU3HAKOB IPABOBOTO TOCYIapCTBa.

ITepBOHAaUaNBHO 3alUTa YACTHBIX MPAB OCYIIECTBIUIACH 3aHHTEPECOBAHHBIM JIMIIOM ITyTEM PACIpaBbl C Ha-
pyumTeneM npasa. ToJIbKO MOCTENIEHHO OT CaMOYIPABCTBA MEPEXOJAT K 3alllUTE NpaB yepe3 IMOCPEICEBO OPraHOB
rocyiapcTBa Kak OpraHM30BaHHOTO armapaTa TOCIOJICTBYIOLIEro Kilacca. Ba)kHO OTMETHTB, YTO NPU PACCYKICHUU
ocyuecTBiIeHHs: (OPM 3alIUThl CYOBEKTUBHBIX NMpaB M 00s3aHHOCTEH B PuMe HauMHAIOT ITyMaTh OnCTPOMTEILCTBE
rOCYZIapCTBEHHOT'O armnapara (CHJIOBOro 0JI0Ka).

Pa3BuToe mpaBo mpearosaraigo, YTo HACHJIbCTBEHHBIC AEHCTBUS MOTIIHM IPEIIPUHAMATHCS 3aHHTEPECOBaH-
HBIMH JIIIAMHU B CBOMX MHTEpecax JIMIIb B YPE3BBIYAHHBIX CITydasx, KaK COCTOSHHE HE0OX0auMOK 000pOHBI, KOra
CaMOYHIPaBCTBO OBLIO JIMIIb CPEACTBOM 3AIIUTHI TPOTHUB HEMIPABOMEPHOT'0 HaMa ICHNUS, HAIPaBIEHHOTO IIPOTHB JIMLA
WM €r0 MMYIIECTBa (HapuMep, HACHILCTBEHHOE YIJICHHE C 3eMETIBHOTO ydacTka. [103ToMy 1oBoay YIbIHaH Mmo-
BTOpsieT 3anmucanHoe Kaccuem mpasmino vim vi repellerelicet — Hacunme n03BOJICHOOTPAXKATE CHIOHN, U T00aBIIAET,
YTO OHO MPHUPABHHUBACTCS K MPEANICAHUSIM €CTECTBEHHOTO IpaBa — naturae comparatut [ 1]

Hanee, eme 3axonamu XII Ta6murr 6610 103BOJICHO YOMIICTBO Ha MEETe 3aCTUIHYTOTO Bopa. B coBpemMeHHOM
IIpaBe OHO paccMaTpHBaeTca Kak HeoOxoanmas oOOpOHa, HO HaKas3blBaeTCs HMPH NPEBBIMICHUH IPAaHMI] TaKOH 000-
ponbl. Takke B pUMCKOM TpaBe OTpakaeTcst elié 0JTHO CXOJCTBO C JAeHCTBYIOIUM YTOJIOBHBIM IpaBoM PecryOinku
Benapyce. B pumckoMm mpaBe npeycMOTpeHa OTBETCTBEHHOCTD 3a HapyIIeHHe Mep HE0O0X0AUMON 0OOpOHBI U B YTO-
JIOBHOM Kojekce PecnyOmnuku Benapych mpeaycMOTpeHa yrojoBHas OTBETECTBEHHOCTh corjiacHo cT. 143(YOouiictBo
TIPY TIPEBBIMICHUH TPEAEIOB He00X0MMol 000poHEI) [4].

HcTopuuecky mpoliece COBEpPIICHCTBOBAHMS MTpaBa Pa3BUBAJICA ITyTEM BBHITCCHEHHS IEPBOHAYAIBHOTO CaMo-
yIpaBcTBa M MPEBPALICHUs] TOCYJapCTBOM OOpHOBI CTOPOH' B'PaCEMOTPEHUH CIIOPOB, NMPAaBOHAPYIIEHUH OpraHaMu
rocyzapcTBa. @opMaIbHO MarkucTpaT B KJIACCHYECKOM PUMCKOM TIpaBe COXpaHsI 3a cOOO0H BEeJICHNE TOJIBKO MPEBa-
PHUTEJIBHOTO TIpOIiecca, I'7Ie TOYHO yCTaHABINBAINCH HPABOBEIE“OCHOBAHMS CIIOPA MEXK/Ty CTOPOHAMH M YKa3bIBAIIChH
cpexacTBa ero paspemeHus. Ciienyer OTMETUTD, YTO AESITENbHOCTh MaruCTpaTa B BBEJCHUH NPEIBAPHTEIHLHOTO IPO-
1ecca BUIUTCS HAM CXOXEH ¢ AesTenbHOCThIO CreactBeHHOro koMmutera PecnyOnuku benapycs, Benb Maructpar
yCTaHaBJIMBaJI IPaBOBbIE OCHOBAHUS CIIOpa MEXay cyObekTamu npasa n CriencTBeHHbIH komuTeT PecryOmmku be-
Jlapych BEJET MpeBapUTeNIbHOE I0CY1eOHOS CIIeACTBIE, 1aBasi IPABOBYIO OLEHKY JISSIHUSIM CyObEKTOB IpaBa.

Cynpéit o BceM CIopaM MOT OBITh BCSKHIA B3POCIBIN 1€eCOCOOHBINH pUMCKUH TpakaaHuH. OOBIYHO €0 BbI-
OMpaiM U3 JUI, BHECEHHBIX B 0COOBIE CIMCKH, COCTABIISIBIIMECS MO0 COOOPaYKEHUSIM TOJIMTHKU TO M3 CEHAaTOPOB, TO
U3 COCJIOBHS BCaJHUKOB. Pa3zOoMpal MCKM.CYAbs €AMHOIMYHO WM B CyAeOHOW KOJUIEIMH M Ha3HAdYaJICs IPETOPOM
WHIMBHUYAIBHO JUTS KaXKA0T0 JieNa.” 3/1ech Mbl BUJIUM CXOJICTBO C JEHCTBYIOLIeH cyneOHol cucremoit PecrryOnuku
Benapycs. CxoncTBo 3akiroyaeTcsi B'BEIOOPHOCTH M Ha3HAYaeMOCTH cyzel, B Pume cyzeit HazHauan rperop, a B Pec-
mybnmke Bemapych cyneiiloOmieii IOpUCANKINN Ha3HaYaeT M OCBOOOXKIAeT OT HonKHOCTH [Ipesument [5].

3akiouenue. Takim 00pazoM, MOPSIOK OCYIIECTBICHHS U 3alIUTHI IPAB TPaXIaH B PUMCKOM IIPaBe, IT03BO-
JSIET YTBEPXKIAaTh, YTO CyIIECTBYET ONpEJIEeNCHHAs! PElenuus ITOJIOKEHNH PIMCKOTO IIpaBa U COBPEMEHHOTo Oelo-
pycckoro mpasa. (B wacTHocTH, penenius MoHATHS «HeoOoxoaumast oboponay. Kax MbI BumuM, B 0b61acTu HEOOXO-
JUMOW 000pPOHBI HPAaKTMUECKN HUYETO HE N3MEHMIIOCHh CO BPEMEH aHTUYHOTO PHMCKOTO IpaBa. Pasymeercs, coBpe-
MEHHBIE TIPABOTBOPIIbI BHECTH 00Jice TyMaHHbIE KPUTEPHUHN VISl OTIPEIENICHNsT HEe00XOJMMONH 000pOHBL. Y CcMaTpuBa-
eTcsl onpe/elieHHas aHajorust ¢GyHkuuid marucrpara u CiencrBeHHoro komurera Pecriyonuku benapych, a Taxoke
NPUHIMI HA3HAYaeMOCTH U BEIOOPHOCTH cyjeid B anTuyHOM Pume 1 B PecriyOnike benapyce.
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