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COBEPHIEHCTBOBAHUE 3AKOHOJATEJIbBCTBA:
AKTYAJIBHOE COCTOAHMUME U IIEPCIIEKTUBbBI PASBUTUSA

VIIK 347.63

M. B. Anopuswko, KaHAUAAT OPUANYECKUX HAYK
Vupexnenue oopazoBanust «bapaHOBHUCKHI FOCYJapCTBEHHBIH YHUBEpCHTET», bapaHoBuIH

KOHCTUTYHUOHHBIE OCHOBBI 3AIIUTHI IETCTBA B BEJIAPYCH

Beenenue. Peanuzanus rocynapcrBenHoi monutuku Pecniyonmuku benapych B cdepe 3amunThl neTeif=cu-
POT M JieTel, ocTaBIIMXCsl Oe3 MOMeueHHs poJuTeleid, 00yCcIoBIeHa HEOOXOJUMOCTHIO COOIOICHUSI KOHCTHUTY-
LIMOHHOTO MPHHIIMIIA 3alIMTHI AETCTBA TOCYIAPCTBOM M y4éTa OOIIENPU3HAHHOTO MPHOPUTETA CEMEWHOIO BOCH
MMUTAaHUA JETEH.

OcHoBHas 4yacThb. B cooTrBeTcTBUM € yacThio nepBoii crateu 32 Koncrutynmu Pecny6muxn benapych
1994 roma, Opak, ceMbs, MAaTEPUHCTBO, OTI[OBCTBO M JETCTBO HAXOMATCS IIOJ[ 3aIUTON FOCYyIapCTBa.
B conepxanun Koncturynuu Pecniyomuku benapychk orcyTcTByeT HOpMa, KOTopasi _Obl WPSIMO yKa3bIBalla
Ha MIPUOPHUTETHOCTh CEMEHHOro BocnuTaHus aereid. OHAKO W3 cymiecTBa U cMbicia craTby 32 KoHcTuTymu
takoi BeiBOA caeayer [1]. Tlo cioBam I'. A. BacuieBuda, ceMbsi SBIETCSLA@CTECTBEHHAOH, Cpe/ioii OOUTaAHMS
pebeHka. VIMEHHO MOITOMY BOCIUTAHHUE JIETEH B CEMbe OXpaHSEeTCS M HOOMIPSIETCsl TocyfapcTBoM. PeGEHok
HE MOXeT ObITh JHIMIEH ceMbU. OOA3aHHOCTHIO OOOMX POTUTEICH SIBJIIAETCS CO3JaHHUE YCIOBUU JUIs
NpoXXKMBaHUsT peO&HKa B ceMbe. B ciydae pacToprkeHus Opaka WM MO KaKMM-TO MHBIM TIPHUYMHAM, Korna
POIUTENTN HE TIPOKUBAIOT COBMECTHO, OH MMEET MPaBO 3HATh 000uX poauTeneit [2,4¢. 131].

Bosnaras Ha ceMbl0 OTBETCTBEHHOCTD 32 BOCIIMTAHHUE JIETEH, BaKOHOAATEIBCTBO MPU3HAET CEMbIO CYOh-
€KTOM IIpaBa, CIIOCOOHBIM HECTH TAaKYI0 OTBETCTBEHHOCTH ITOJI CTPaxOM HPUMEHEHHUS CEMEHHO-TIPABOBBIX CaHK-
uuid. OTBETCTBEHHOCTh CEMBH 32 BOCIIMTAHUE JETel MpeayCMOTPEHa, HanpuMep, B crathe 17 3akona Pecmy0-
nuku Benapycs ot 19 Hos6pst 1993 roma Ne 2570-XI1 «O mpaBax,peberka» [3], kotopas HasbiBaeTcs «OTBETCT-
BEHHOCTh CeMbH 3a peOEHka». Hopma wunmeHTHUYHOro ‘Conepkanus mnpeaycMorpeHa crathéli 65 Komekca
Pecrryonuku benapych o Opake u ceMbe, B COOTBETCTBHM.C KOTOPOI Ha CEMBIO BO3JIaraeTcsi OTBETCTBEHHOCTH 32
BOCIIUTaHHE U COACPIKAHUE JIETeH, NX 3allUTYy.

B 1918 roay K. H. Bentuens B pabore «OraencHue IIKOABI OT TOCyIapCTBa M JEKiIapalus IpaB
peOEHKa» MpeAnoKuI pa3padboTaTh AeKIapauyto NpaB pedeHka. B yacTHocTH, B paboTe OTMEUEHO, YTO KHAPSITY
¢ Jekjapalueil mpaB uesioBeKa W TpaKI@aHWHa, —— JAEKIapalued, UMeoneil B BUIY TOJBKO B3POCIOrO
COBEpIICHHONMETHETO YenoBeka, oOHO(Yupemutensnoe Cobpanune. — M. A.) JOMKHO TIPOBO3TIACHTH
JieKIapanmio npas peoénka. Jlo cuxJiopemé B MUpe HEeT TaKOH KOHCTHTYLUH, TAe ObLIH OBl SICHO M OTKPHITO
mpoBo3rnamnieHsl npaBa pedbéuka»[4, c. 12]. OnuH U3 NPUHIHUIOB, HA KOTOPOM 0a3HMpOBANOCH COMEpPIKAHUE
npemioxennoi K. H. Benriernem aexiapanuu, cocrosmei u3 18 maparpagos, CBOAMICS K TOMY, YTO «KaxIbIi
PeOEHOK, POXKIAIOLIMICS Ha CBET, MMEET IPaBO Ha CYNIECTBOBaHME, M OOIIECTBO JOJDKHO AATh JJISI 3TOTO
Heooxoaumeie cpeactBa»([4, ¢. 11). Takum o6pa3oM, BriepBbIE IPUHIUIT 3a00ThI O JAETAX OBLT MPETOKEH IS
3akperuieHus B koHctutynud B 1918 roxy.

Takoli npuUHIWID, NpeaycMaTpuBaics npuHounoM 6 Jlexnmapanuu npaB peO&HKA, HMPOBO3IIIANIEHHOM
pesomorreii 1386 (XIV) TI'enepansHoit Accambiaen OOH ot 20 HosOpst 1959 roma, corilacHO KOTOPOMY Ha
of0IecTse U Ha OpFaHax ITyOJIMYHOW BIIACTH JISKUT OOS3aHHOCTH OCYIIECTBJIATH 0COOyI0 3a00Ty O AETSX,
HE UMEIOIIUX CEMbH, 1 O IETSX, He MIMEIOLINX JOCTaTOYHBIX CPECTB K CyliecTBoBaHMIO. B ocHOBY KoHCTHTYIIMM
BCCP 1919 .rona 6sun 3anoxensl HopMbl Konctutynun PCOCP 1918 rona, koropast He coiepkaia HOPM
0 mpaBe PeOCHKa Ha NMPOXMBAaHHE B CEMbE, a PErjJaMeHTHpoBajia OOIIME BOMPOCH OPraHU3alUH COBETCKOM
BNacTu, < Takas ke KOHCTpYKIMS M cojepaHue IpeaycMarpuBaiuch B nonoxkeHusx Koncrurymuu BCCP
1927 rona: 06mue nonoxxenus; Beacane Beebemopycckoro cbesna CoBeToB, L{eHTpaabHOIO HCIOTHUTEIBHOTO
komuteta BCCP, CoBera HapoOIHBIX KOMHCCApOB, MECTHOW BJACTH, UCIOJHUTEIBHBIX KOMUTETOB;
TIPOM3BOJICTBO BEIOOPOB U M30UpATENBbHOE MPaBo; 0 repde, diare, cromume bCCP.

3ayacTyro HOpMBI OEIOPYCCKOr0 COBETCKOTO 3aKOHO/ATENbCTBA KAYECTBEHHO OTIMYAIMCh OT OOIIEeco-
F03HBIX OCHOB M TPaBHJI, MPEAYCMOTPEHHBIX COBETCKMM CEMEHHBIM 3aKOHO/ATEIbCTBOM APYIHX COIO3HBIX pec-
nyonuk. Hanpumep, no ciioBam C. S1. TlanacTuHol, «BriepBbIe B HICTOPUH COBETCKUX KOHCTHTYIUI» OCHOBOIIO-
Jlaralolie HOPMBI O TOCYJapCTBEHHOH IOMOIIM CeMbe, 00 OXpaHe MATepPHHCTBA, O MpaBax U OOSI3aHHOCTSX
CYNPYroB, poauTeel u aerei Obun 3akpervieHsl B Koncturynuu CCCP 1977 rona [5, ¢. 13]. Oanako npuH-
IIUI TOCYIaPCTBEHHON OXPaHbl HHTEPECOB MaTepu U peO&HKa ObLT 3akpericH B crathe 97 Koncturynus BCCP
ot 19 ¢despans 1937 roxga [6]. HacTo BCTpewyaroTcst TaKKe IPUMEPHI B COBETCKHUX KOAU(DUIIUPOBAHHBIX UCTOYHH-
Kax pa3HbIX COIO3HBIX pecryOsuk. B wacTtHocTH, aBTOp AeiicTByromiero B Ykpaune CeMeHHOro Koaekca mpo-
(deccop 3opucnaBa BacunbeBHa PomoBckas orMeuaer, uto «B Komekce o Opake u cembe YCCP umeercs
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crenmaibHas cTaths “OpraHbl ONEKU M IMONEYUTEIBCTBA” , OJHAKO IEpEUeHb 3THX OPraHOB B HEH, K coxaie-
HHIO, OTCYTCTBYET» [7, . 29]. B TO ke Bpems, B coorBeTcTBUM cO cTaTthél 141 KobBC BCCP 1969 roma oprass
OIEKHU U MOMCYUTEIHCTBA OBUIH MPSIMO ONPEIE/ICHBI: UMH SBJISUTUCH MECTHBIC OpTaHbI BIIACTH.

B cootserctBun co crateéit 33 Koncrurynun BCCP 1978 roza [8] MatepuHCTBO U AeTCTBO obeceyn-
BaJIMCh MIPABOBOM 3aIlIUTON, MaTepuaIbHON M MOpaJbHON MoaAepKKoi. Hampumep, oneka u MONEYUTENTHCTBO
B 3TO BPEeMs MOHUMAJIHCh KaK «OJHA U3 IMPABOBBIX (DOPM 3alTUThI TUUHBIX U UMYIIECTBEHHBIX HHTEPECOB IPax-
nmam» [9, ¢. 211]. ITo cnoBam mpodeccopa H. I'. FOpkeBuua, «omneka v MOMeYUTENbCTBO Ha/l HECOBEPIICHHOIET-
HUMH SIBJIICTCS OJHUM M3 HHCTHTYTORB, C IIOMOIIBIO KOTOPBIX PEAN3yeTCs] KOHCTUTYITHOHHBIH IPUHIIAI IIPaBO-
BOH 3allUThI, MATEPUATILHON U MOPAJIbHOM moaepkku nerctay [10, c. 187].

3akmiouenne. PerpocrieKTHBHBIA 0030p OTEYECTBEHHOIO KOHCTHTYIIMOHAIM3MA ITO3BOJISIET CAENATh BBIBOA,
0 TOM, 4TO K MoMeHTy npunaTHs Korcrurynuu Pecriyonuku benmapyck 1994 roma copmupoBaiack ocodast Mozeihb
TIOJTOXKECHHUI O 3aIIUTE ICTCTBA U OpayHO-CEMEHHBIX OTHOIICHUH Ha ypoBHE OCHOBHOIO 3aKOHA IOCYIapCTRa.
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O BO3MOKHOCTU SKOHOMUYECKON HECOCTOSATEJIbHOCTHU
(FAHKPOTCTBA) HEKOMMEPYECKHUX OPI AHU3AIIMI

Beenenne. B coorsercTBru co ctaThEl 46 I'paxkaaHckoro koaekca Pecryonuku Benapycs (matee — I'K)
HEKOMMEpUECKUe, OPFaHH3allM MOTYT OCYIIECTBISITh IPEANPHHUMATENBCKYIO JEATENBHOCTE C  Y4ETOM
OrpaHUYCHUHy YCTAHOBIGHHBIX B 3aKoHomaTenscTBe [1]. HeB3upas Ha TO, 4TO MpeANpUHAMATENbCKAS NesTeNb-
HOCTb HE SIBIISIETCS [UISi TAKUX OpraHU3aluii OCHOBHOW, OHM aKTUBHO BBHICTYIAIOT B UMYIIECTBEHHBIX OTHOIIIE-
HUSX B PONK, KaK KpeIuTopa, Tak U JODKHUKA. BO3MOXKHOCTh CAMOCTOSITENBHO OCYIIECTBIISITh XO3SHCTBEHHYIO
JIeITeIbHOCTh BENET K BOSHUKHOBEHHIO JTOJITOBBIX OTHOLIEHHWH C KpeAUTOpaMu. B ciydyae HEMCIIONHEHHS WU
HEeHaIJIEXKAaIIero UCIIOTHEHHUs 00s13aTeNIbCTBA HA HEKOMMEPUYECKYIO OpPTaHU3aIMIO BO3JIAraeTcsl MM YIIeCTBeHHAs
OTBETCTBEHHOCTH B COOTBETCTBHU cO cTaThEh 52 I'K.

Hcxonst U3 cka3aHHOro, MO)KHO OTMETHTB, YTO IOCKOJIbKY HEKOMMEpUECKasi OpraHW3alHs CaMoCTOs-
TEJIHO Y4YacTBYET B HMYIIECTBEHHBIX OTHOIIEHHSIX, TO OHA HECET CaMOCTOSTENILHYIO OTBETCTBEHHOCTH IO
CBOMM 00513aTeNIbCTBAM B MOJHOM 00BEME (32 HCKITIOUEHHEM YUPEKACHHS U TOCYIapPCTBEHHOTO 00beANHEHHUS,
HMYIIECTBO KOTOPBIM MPUHAICKUT Ha MMPABE OMEPATUBHOTO yrpaBieHust). J{1s KpeauTopa B TAKOW CHTYaIHH
Ba)XHO BEPHYTh CBOU CPEJIICTBA, a HE aHAIM3UPOBAThH NMPUYMHBI BOZHUKHOBEHUS 3a/I0JDKEHHOCTH Y JOJDKHUKA.
WHorna eaMHCTBEHHBIM CIIOCOOOM pEIIEHHs TOH 3a/aud SBISETCS BO30YXIEHHE MPOM3BOJACTBA IO JIENy 00
9KOHOMHYECKOW HecocTosTenbHoCcTH (OankporcTe). Kak ormevaer B. KameHkoB, y GONBIIMHCTBA HEKOMMED-
YECKUX OpraHu3alii HIMEIOTCs YKOHOMHYECKHE TPEINOCHUIKY IS MPUMEHEHHsI K HUM TIpoleyp OaHKpOTCTBa,
W OTKa3 Ha 3aKOHOJATEIbHOM YPOBHE MPUMEHSITh K HEKOMMEPUYECKUM OpraHU3alMsIM IpOLEeayphl OaHKpOTCTBA
HE TOJIBKO CHIDKAEeT BO3MOYKHOCTH KPEIUTOPOB IO B3BICKAHHMIO JIONra C HETUIATEKECTIOCOOHO HEKOMMEPUYECKOH
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