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Beenenue. [IpaBoBoMy peryliupoBaHUIO HACJICACTBEHHBIX OTHOLIEHUN NOCBALIEH pasaes VI
«Hacnencreennoe mpaso» ['paknanckoro koaexca PecnyOnuku benmapych (manee — I'K Pec-
nyOnuku benapych), KOTOpBIM COAGPKUT KaK OOIIME MOJOXKEHUS O HACIEJIOBAaHHM, TaK U HOPMBI
O HacJIEOBaHWH OTAENbHBIX BHIOB UMyLIeCTBAa. OJHAKO CIENMAIBHON pErjlaMeHTAlMK Iepexoaa
10 HACJIEJICTBY IPaB HA OOBEKTHI MHTEIUICKTYalbHOH cOOCTBEeHHOCTH B naHHOM paszeine ['K Pec-
nyonuku benapyce/He IpeAycMOTPEHO, B TOM YHCIIEe HE MPEeIyCMOTPEHa CIelrallbHas perjameH-
Talys BOIIPOCOB HACJIEI0BaHHS HECOBEPILIEHHOJIETHUMM.

Bonpocsl HaciienoBaHusi aBTOPCKHUX MPaB HECOBEPIICHHOJIETHUMHU 00JIaJaloT 0COOEHHOCTS-
MU, TaK/Kak HacJeJOBaHUE HECOBEPIICHHOJIETHUMHU 00J1a1aeT psiioM OCOOCHHOCTEH, Hacael0BaHUe
ABTOPCKUXATPAB TaK¥Ke 00JIaIaeT PSIOM OCOOSHHOCTEH B CHITY crieliu(PHKN 00bEKTa HACIICIOBAHUSI.

MeToa010rus1 M MeTO/ABI UccaegoBaHusA. OOLUIMM BOIIpocaM HaceJOBaHUs B LIEJIOM, a TaKXKe
O0COOEHHOCTSIM peanu3alii HACJIEeICTBEHHBIX IPAaB HECOBEPIICHHOJIETHUMHU B IOPUINYECKON JIUTE-
parype nocssmainuck Hayusnsle Tpyasl M. B. Temoxunoii [1], O. B. Cymxosoii [2], C. C. Jlocesa [3],
M. 1O. bapmesckoro [4], T. H. Ilynsko [5], K. [. KaBenuna [9] u ap. MeTO10I0THYECKYIO OCHOBY
paloThl COCTaBWIIM OOIIME M YaCTHO-HAYYHbIE METOJbl MCCIIEAOBAHUSA: (POPMAIBbHO-IOPUANIECKUH,
CPaBHUTENILHOIO IIPABOBEICHUS, KOMIUIEKCHOTO UCCIIE0BAaHMS, CUCTEMHOTO aHAJIN3a, AaHAJIOT U U JIp.
VYKazaHHbIE METO/Ibl MCCIICOBAHUS MO3BOJWIN BBISBUTH OCOOCHHOCTH HacleJOBaHMs aBTOPCKUX
IIpaB HECOBEPILIEHHOJIETHUX, a TAK)XKE MHbIE TPOOJIEMHBIE BOIPOCHI 10 JAHHON TEMATHKE.
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PesyabTaThl HcciieqoBanus U uxX odcyxaeHue. [IpaBo HacinenoBaHus rpaXkaaHaMU, B TOM
YcJie HECOBEPILIEHHOJIETHUMM, rapanTupyetcs Koncrutyuueit PecriyOnuku benapycs.

B cuny ocoboro cratyca HECOBEpPIIEHHOIETHHE MTOAJIEXKAT 3alllUTE, JTaHHbIM MPUHIUN 3aKITI0-
yeH B Konenunu OOH «O mpaBax peOeHka» M MOMy4YMJ JajibHEHlee pa3BUTHE B PA3IUYHBIX
HaIlMOHAJIbHBIX HOPMATUBHBIX ITPABOBBIX aKTaX.

B cBoro ouepenp, 'K PecryOnuku benapych pasrpaHMuYMBaeT peryjiMpoBaHUE IPABOBOTO
I0JIOXKEHUS HECOBEPILIEHHOJETHUX B BO3pacTe A0 14 JeT U HECOBEPILIEHHOJIETHUX B Bo3pacte oT 14
1o 18 ner, TakuM 00pa3oM, 3aKOHOJATENIb OCO3HAET M 3aKPEIUIAeT pa3Iuyus MeXy HEeCOBEpILEH-
HOJICTHUMH B 3aBHCHMOCTH OT Bo3pacrta. CoryacHo cT. 27 'K PecyOnmku benapyck, oT uMeHH
HECOBEpILEHHONETHETo 10 14 neT caenku, kpome yka3aHHbIX B 1. 2 cT. 27 'K Pecniy@nuku bena-
pych (Hampumep, MeJKHe ObITOBBIC CIIENIKH), COBEPIIAIOT WX 3aKOHHBIE MPEICTABUTENM: POIUTEIH,
YCBIHOBUTEINH, OoneKyHbl. C 14 jeT HecoBeplLIeHHONETHUN 001a1aeT 00abIUM 00BEMOM MTOJTHOMO-
YHi, 0OTHAKO HE 00J1aaeT MOJIHOHM AeeCIOCOOHOCTHIO.

[Tpu 3TOM HECOBEpLICHHOJIETHHUE SBISAIOTCS CYOBEKTOM HAClI€CTBEHHBIX MPaBOOTHOIIECHU,
OHU MOTYT OBITh KaK HaclleZJoJaTeNIIMU, TaK U HacieIHuKkaMu. HecoBepLI€HHOJETHIE, KaK U UHbIE
¢u3nyeckue aua, MOTYT Hacle[oBaTh MO JBYM OCHOBAaHUSM: IO, 3aBELUAHMIO U 10 3akoHy. [Ipu
9TOM IIpHU HAcJENIOBaHUU 10 3aKOHY JETHU SBJISIOTCS HAcJIEIHUKAMU I1EPBOM Oouepenu, BHYKH M UX
npsIMble TOTOMKHU TaK)ke BIIPaBe HACJEI0BATh 10 MPaBy MPeJICTaBIAEHUSA B COOTBETCTBUH CO cT. 1057
I'K Pecny6muku benapych.

Takum 00pa3oM, HacleJACTBEHHas MPAaBOCIIOCOOHOCTH \HECOBEPIIEHHOJIETHEIO MOXET OBbITh
«aKTHBHOM M mmaccuBHOW» [1, c. 17].

3aKoHOJATeNb 3aIIUIIAeT HHTEPECHl HECOBEPIUCHHOJIETHUX, B TOM YMCJIE B paMKax Haclel-
CTBEHHBIX IIpaBOOTHOLIEHUH. Tak, ecinu cocTaBicHO, 3aBellaHie U B HEM HET Cpeau Kpyra Hacjen-
HUKOB HECOBEPIIEHHOJETHEr0 peOeHKa HacleAOAaTeNs, B TaAKOM Cllyyae HECOBEPIIEHHOJETHEMY
BBIJIEIISIETCSl 00sI3aTeNbHAs A0S BHE 3aBHCHMOCTH-OT COJEpKaHUs 3aBemlaHus. TakuM oOpazom,
rocyJIapCTBOM OO€cleYrBaeTCsl HEM3MEHHOE COOIOICHNE MTPaB HecOBepIIeHHOIEeTHero. [Ipu sToM
JI0J1s1 HECOBEPIIICHHOJIETHETO B HACIIEAECTBE HE MOXKET OBITh MEHBIIIE TIOJIOBUHBI TOW JIOJIH, KOTOpast
ObI MPUUUTANIACH EMY NP HACJICIOBAHUM 110 3aKOHY.

HecoepiieHHONETHHI BipaBe IPUHATH WM OTKa3aTbcs OT HacaeacTBa. OCoOEHHOCTh Haclie-
JIOBaHUSI HECOBEPIICHHOJETHUMH, 3aKII0UACTCSI B TOM, YTO MPHUHATH HACJIEICTBO CaMOCTOSTENIBHO,
1o o01eMy MpaBUily, OHH HE UMEIOT IPaBo, TaK Kak He 00J1aJaroT MOIHOM AeeciocoOHOCThIO. WH-
Tepechl HECOBEPIICHHOJETHEL O/ HacleJHNKa B Bo3pacTe A0 14 ner npu odopMIIEHUM Haciel-
CTBEHHBIX IIpaB MPEACTABISAIOT 3aKOHHBIE MPEJCTABUTENN: OT €r0 UMEHM NOJAIOT 3asBJICHUE HOTa-
pHUYyCy U MOITYy4al0TCBUACTENBLCTBO O IIPaBe Ha HACIEACTBO U JIp. HecoBepiieHHOIEeTHI HacleAHUK
B Bo3pacte oT 14, 10 18" 71eT neficTByeT caMOCTOSITENIbHO, HO C COIVIACHSl CBOETO 3aKOHHOIO Mpea-
CTaBUTEN A CaMOCTOATENBHO NPUHATh HACIEACTBO MOTYT HECOBEPUIEHHOJIETHHE, KOTOpPBIE HAaXO-
JSTCA B 3apErHCTPUPOBAHHOM Opake WM MPU3HAHBl SMAHCUIIMPOBAHHBIMU B MPEIYyCMOTPEHHOM
3aKOHOJATEIbCTBOM mopsake. IIpu3HaTh MOJHOCTBIO [€ECIOCOOHBIM HECOBEPLICHHOJIETHETO,
JOCTHUTIIero 16 jer, MOTyT OpraHbl ONEKH M IMONEYHUTENbCTBA, €CIM OH padoTaeT Mo TPYJIO0BOMY
JIOTOBOPY WJIM € COIIAcUsl POAUTEIECH 3aHMMaeTCs IPeANPUHUMATENLCKOM AeaTesnbHoCThI0. Cormna-
CHE Ha 3TO Jal0T €T0 3aKOHHbIE IPECTABUTEIH, IPU €70 OTCYTCTBUU PELLICHUE IPUHUMAET CYJ.

C omnpeneneHHbBIMU OTPAHUYECHUSMU AECUCTBYET AJIi HECOBEPLICHHOJIETHUX IPAaBO OTKa3a OT
HaclleZICTBA. 3aKOHHBIE MTPEICTABUTEIN MOTYT OTKa3aThCsl OT HACIECTBA, IPUYHUTAIOLIETOCS peOeH-
Ky, TOJIBKO C MUCbMEHHOI'O COIJIacHsl OpraHa OINeKH U moneuyurenberBa. Jletn B Bozpacte ot 14 1o
18 neT MOTryT U caMH OTKa3aThCsl OT HACJIEICTBA, OJHAKO TOJBKO C pa3pelleHHs 3aKOHHBIX Mpe-
CTaBUTEJIEH U OpraHa OMEKH U MOMEUYUTENbCTBA [7].

Kak ykaspiBasoch paHee, 0COOEHHOCTH HacleIOBaHUs aBTOPCKUX IIPaB, B TOM YHCIIE HECOBEP-
LIEHHOJIETHUMH, 00YCIIOBJIEHBI crieliu(priyeckoi mpupoaoil ooObekTa HacieaoBaHus. Jleno B ToM, 4To
O00BEKTHl MHTEIJICKTYAIbHOM NESATETBHOCTH 00Ja1aloT 0co00i MPaBOBOW MPUPOJOH M HE MOTYT
NEePEeXOAUTh K IPAaBONPEEMHHUKAM aBTOpa B 00IIeM HOPsIIKE HACI€A0BaHMUs UMYILECTBA.
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Jlna onpenenenusi 0cOOEHHOCTENW HAcael0BaHUS aBTOPCKHUX IpaB HEOOXOAMMO ONPEENIUTb,
YTO MpECTaBIseT cCOOON CyOBEeKTUBHOE aBTOpcKoe mpaBo. 1o cBoeil cyTu aBTOpcKoe mpaBo Hpei-
CTaBJIsSIET COOOM KOMILUIEKC OT/AEIbHBIX IIPAaBOMOUNH, 3aKPEIUIEHHBIX 3a CO3/aTesieM 00bEKTa UHTEII-
JIEKTyaJIbHOM COOCTBEHHOCTH, KOTOPBIN YCIOBHO pa3/iefieH Ha JBe IPyMIbl: 1) JTUUHbIE HEUMYILIECT-
BEHHBIE TIPAaBOMOYNS; 2) IMYIIECTBEHHBIE TPABOMOYHSL.

K unciay NMYHBIX HEMMYIIECTBEHHBIX NPAaBOMOYMI aBTOpa OTHOCSTCSA: IPaBO aBTOPCTBA,
IIpaBO Ha UMs, IIPABO HA HEPUKOCHOBEHHOCTh MIPOU3BEICHNUS, IPABO HA 0OHAPOJOBAHKE, [TPABO Ha
ot13bIB [8]. B nmonapistomemM O0NBIIMHCTBE ClTyyaeB HEUMYILIECTBEHHBIE JTMYHbIE IPABOMOYHS aBTO-
pa TeCHEHIINM 00pa30M NEPEIETAIOTCS U COUETAIOTCS C €r0 UMYLIECTBEHHBIM IIPAaBOMOUYHEM.

Ecnu roBoputk 0 Haciael0BaHUHU, TO B MOPSAKE HACIEJOBAHUS MEPEXOJAT UCKIHUYUTEIbHbIE
IpaBa, JUYHbIE HEMMYILIECTBEHHBIE IIpaBa HE HACIEAYIOTCS, IOCKOJIbKY IEHCTBUE AUUHBIX HEUMY-
IIECTBEHHBIX MIPAB MPEKPAIIAETCS] CMEPTHIO aBTOPA.

HeobxonuMo oTMETHTH, YTO B TEOPUU TPAKIAHCKOTO MpaBa AJIUTENbHOE BpeMs MOIHUMAIICS
BOINPOC O BO3MOYKHOCTH HACJIEJJOBAHUS JIMYHBIX HEMMYILECTBEHHBIX MpaB{ Tak, B IOPUAMYECKON
JAUTEepaType OOIIETPUHATHIM SIBJISETCS MHEHHE O TOM, YTO IO HACIEACTBY MOTYT NEPEXOIUTH TONb-
KO UMYILIECTBEHHbIE TPaBa, a K JINYHBIM IpaBaM MOHATHE HACJIEACTBA HEHPUMEHIUMO — IpeeMCTBa
B TIpaBe, KOTOPOE SIBIISIETCS JIMYHBIM, OBITH HE MOXeT [2, ¢. 33]¢' OgHaKko paHee, 10 4€TKOW peria-
MEHTALMU JAaHHOTO BOIPOCA B 3aKOHOJATENILCTBE, CYLIECTBOBAJO U Ipyroe MHEHME, 3aKiioya-
Ioleecs B BOZMOKHOCTH TIEPEX0/1a 10 HACIEACTBY OJHUX JIMYHBIX HEMMYIIECTBEHHBIX IIPAB U HEBO3-
MOKHOCTH nepexoja apyrux. B. . CepeOpoBckii, cTaBs 110J, COMHEHHUE pa3/iejieHUEe IpaB Ha UMY-
LIECTBEHHbIE U JIMYHbIE HEUMYIIIECTBEHHbIE, TEM HE MEHEE yKa3bIBaj, UTO «BOIPOC O TOM, KaKHe
IIpaBa aBTOpPAa OTHOCATCS K JIMYHBIM HEMMYILECTBEHHbIM W Kakue K HMMYILIECTBEHHBIM IpaBaM,
sBIIgeTCs 0oJiee YeM COPHBIM U HesicHbIM. Ho, eciai Aayke pyKOBOJCTBOBATHCS 3TUM JIEJIEHUEM, TO
BCE JK€ 3TO JeJICHHE BBUJY HEPEIIEHHOCTH MpOOJIEMbl NepeaBaeMOCTH MU HENepeaaBaeMOCTH
JAYHBIX HEUMYIIECTBEHHBIX NIPAaB HE CMOXKET TIOMOYH B PEIICHUH BONPOCA, KAKHE U3 TPUHAIekKA-
LIMX yMEpLIEMY IIPaB NIEPEXOAAT M0 HACIEACTBY M Kakue He nepexonsam [9, c. 226].

B nactosimmee Bpems cr. 15 3akona Peecnybmuku benapyck ot 17 mas 2011 roma Ne 262-3 «O6
aBTOPCKOM IIPaBe U CMEXHBIX MpaBay (najiee — 3aKOH) YETKO ONpEJIeNIeH MepeyeHb JIUYHbIX HEUMY-
LIECTBEHHBIX IPaB, & TAK)KE PETIAMEHEMPOBAHO, YTO JINYHBbIE HEMMYIIECTBEHHBIE ITPaBa HEOTUYXK-
naeMbl U HenepenaBaeMbl. COOTBETCTBEHHO, JTMYHbIE HEMMYILECTBECHHbIE IpaBa B COCTAaB HACHE[-
CTBa HE BKJIIOYAOTCSI.

Takum o0Opa3oM, OAPENCINB MOTEHIUAIBHYIO BO3MOKHOCTh MPABOIIPEEMCTBA B aBTOPCKOM
npaBe, CIeAyeT ONPEACAUTHES, KAKUMHU IPAaBOMOUYUSMHU M B KAKOM 00bEME CMOXKET MOJIb30BATHCS
HacJIeIHUK, KaKOB JOPSI0K HACIEJOBAHUS B PA3IMUHBIX CUTYaLUsX.

B coctaB HacieacTBa BXOIAT ClIeTyIOIIME TpaBa Ha 00BEKTHI MHTEIIEKTYaIbHON COOCTBEHHOCTH:

1. UexsountenbHOE IPaBO HA NMPOU3BEICHUE 03HAYaeT IPaBO aBTOPA WIM MHOTO MpaBooOIa-
JaTessi(MCIQNIb30BaTh MPOU3BEICHUE TI0 CBOEMY YCMOTPEHHIO B J1000i1 opme U JIt0OBIM CIIOCO-
6om. IIpudTOM aBTOPY MM MHOMY ITPaBOOOIaJaTeN0 IPUHAAISKUT IPABO pa3peliaTh WK 3aIpe-
IaTh APYTUM JIMIIaM UCIIOJIb30BaTh MPOU3BEICHHE.

B 3akoHOmaTenbcTBE OTCYTCTBYIOT OCOOBIE yKa3aHUsl OCHOBaHMs HAcjelIOBaHMs, 1O 3TOH
MPUYMHE UCKIIOUUTENIFHOE MPABO MOXKET MEPEeXOAUTh K HACIEAHUKAM MpaBooOafaTess 1Mo 3aBe-
IIAHUIO JTUOO T10 3aKOHY.

[TonoxeHus 0 nepexojie UCKIIOUNTENBHBIX IIPAaB [0 HACIEACTBY cojepxkarcs B cT. 42 3akoHa.
Tak, HopMma 1. 1 cr. 42 3akoHa TMpU3BaHA OINPEACTUTH IOPUAUYECKYIO CYAb0y HCKIIOYHTEIHLHOTO
IpaBa Ha MPOU3BEJCHUE B CIIlyyae CMEpPTH aBTOPA, SIBISABIIErOCS OOJNaAaTeNieM HCKIIOYUTEIBHOTO
aBTOpCKOTO mpasa. [laHHast HopMa sBIIsIeTCs KOHKpeTn3anuend Hopmbl ¢T. 984 'K Pecny6mmku bena-
pyCh, yCTaHaBJIMBAIOUICH, YTO HMMYIIECTBEHHbIE MpaBa, MPHHAIJICKALIME OO0JIAaTeN0 HCKIIO-
YUTEIbHBIX IPaB HA OOBEKT MHTEIIEKTYaIbHOM COOCTBEHHOCTH, MIEPEXOIAT 110 HACIIECTBY.

88



FOpuouueckue nayxu Jekaopb, 2023, Ne 2 (14)

Oco0OeHHOCThIO HACJIEIOBaHUS MCKIIOYUTEIBHOTO aBTOPCKOTO IpaBa SIBISETCS TO, YTO OHU
NEePeXoiAT HAcAeIHUKAM aBTOpa Ha OIpeleIeHHbIN epHol BPEMEHH — CPOK OXpaHbl aBTOPCKOTO
npaBa (CMEXHBIX MPaB), 10 UCTEYEHUH KOTOPOT'0 ATH IIpaBa MpPEeKpaIaroTCsl.

B ropuauueckoil nureparype moadepkuBaeTCs U Takas OCOOCHHOCTbh HacleJOBaHHs aBTOP-
CKOTO TIpaBa, Kak ero 0e37101eBOoi Xapakrep. PacnopspkeHre mpou3BeeHUEM HACIEeI0IaTeNs OCy-
LIECTBJISIETCS BCEMM HACJE€HUKaMU COBMECTHO U TOJBKO MO B3aMMHOMY coOrjacuio. BzaumooTHo-
LIEHHs] HACJIEAHUKOB B BONPOCAX HUCIIOJIb30BAHUS MPOU3BEICHNUS aHAJIOIMUHbl B3aUMOOTHOIIEHUAM
COABTOPOB IIPU HEPA3JCIILHOM COABTOPCTBE, 32 TEM UCKIIOUYEHUEM, YTO 3aKOH HE MpeyCMaTpUBaeT
MEXaHHM3Ma PEIICHUs BOSHUKAIOUIMX MEXIYy HUMH CIOpPOB. YKa3aHHOE HE OTHOCUTCS K IIpaBy Hac-
JI€THUKOB Ha MOJIy4eHHE aBTOPCKOr0 BO3HAIPAXKIECHUS, KOTOPOE SABJSIETCS A0JIeBbIM. Jl0Jn Kax10ro
13 HaCJIEHUKOB ONpPEAEISIOTCS HA OCHOBAaHUHU 3aBELaHMS; IIPU OTCYTCTBUHU 3aBELHaHWs 1 CIelIialb-
HOTO COTJIALICHUSI MKy HAacIeIHUKAMU O pa3Mepax J0Jiei UX 0 onpeaestoTcs paBHbIMU [8].

Hacnennuku aBTOpa MMEIOT MPaBO HA MOJYYEHHE aBTOPCKOTO BO3HATPaX{ICHUS 3a KaXKIbIH
croco0 MCIOJIb30BaHMs Mpou3BeAeHus. Pa3mep BbIIUIauMBaeMOro aBTOPCKOTONBO3HArpaKACHUS 32
HCIIOJIb30BaHNE TPOU3BEACHUSI HE MOKET OBITh HMXKE pa3Mepa, ycraHoBiieHHoro Coserom Mu-
HuctpoB PecnyOnmku benapych.

Takum oOpa3om, B cilydae HAcleIOBaHHS HWCKIIOUWTEIIBHBIX TPaB HECOBEPIICHHOJIECTHUM
HCKJIIOUUTENIbHBIMU IPaBaMU PacHoOpsDKAETCsS B 3aBUCHUMOCTH OT.BO3PacTa HECOBEPIICHHOJIETHETO
€ro 3aKOHHBIN IpPEICTaBUTENb UM HECOBEPIICHHOJETHUN C COTJIACHS 3aKOHHOTO IPEJICTaBUTEI,
TaK Kak, Ha Hall B3IJIs, IEHCTBHS MO PACHOPSHKEHUIO UCKIKOUUTEIbHBIMY [IPaBaMU, B TOM UYHUCIIE
BO3MOXKHBIE CJIEJIKH, HEJIb3s1 OTHECTHU K CJEJIKaM, COBEPIHIAEMbIMU HECOBEPIIEHHOJIETHUM CaMOCTO-
arenbHO. OJJTHAKO HECOBEPILEHHOIETHUH, TocTUrnii 14 JieT; BlipaBe pacrnopsKaTbCs NOTyYEHHBIM
aBTOPCKUM BO3HArpaKICHUEM.

2. IlpaBo cienoBaHMs HEb3s 3aBelaTh OTIACHBHO IO CBOEMY YCMOTPEHHIO, OHO SIBJISETCS
HEOTUYKJAEMbIM M MEPEXOJUT TOJIbKO K HACIEIHMKAM aBTOpa Ha CPOK JEHUCTBUS MCKIIIOUUTENb-
Horo npaBa. Copep)kaHue MpaBa clieI0BaHUs packpbiBaeTcs B 1. 1 cT. 18 3akoHa, B COOTBETCTBUU
C KOTOPBIM B KaXJOM cCily4ae MyOJIH4HON, IEPENpPOAa)KU OPUTHMHAIIOB IPOU3BEIEHUN M300pa3u-
TEJILHOTO MCKYCCTBA, OPUTMHAIOB PYKOIIMCEN MMPOU3BEICHUN mucareiei, KOMIO3UTOPOB M YUEHbIX
(duepe3 ayKLMOH, Tajiepero N300pa3uTelbHOTO UCKYCCTBA, XYA0KECTBEHHBIN CAaJIOH, Mara3suH 1 Jp.)
HaCJIeIHUKH aBTOpa UMEIOT MPaBo HA MOJIyYeHHe OT MPOaBLia OTYMCICHUN B pa3Mepe S5 % OT LieHbl
nepenpoaaxu (IpaBo ciae10BaHmsA):

3. IIpaBo Ha nosryy€HUe BO3SHArpa)KACHUs 3a UCIIOJIb30BAHUE OT/IEJIbHBIX BUJOB IIPOU3BEICHUN
B JUUHBIX Hesx. Tak, cornmacHo 1. 3 cT. 35 3akoHa, 32 OCYLIECTBISIEMOE BOCIIPOU3BEACHHUE ayAHO-
BU3YaJIbHBIX MPOU3BEAEHNHN, IPOU3BEACHNN U HMCIIOJHEHUH, BOIUIOIIEHHBIX B (poHOrpammax, ¢o-
HOT'PaMM JIUIIa,.001aJat0I1e UCKIIOYUTEIbHBIMUA TIPaBaMHU HA TaKWe NMPOU3BEICHHS, UCTIOIHEHUS,
(hoHoTpamMmbl (aBTOPHI, UCIIOJIHUTEIH, MMPOU3BOIUTEIN (POHOTpAaMM WM MHBIE MPAaBOOOIIAIaTEIIN)
BIIpaBeI10yHaTh-BO3HAT PAKICHUE.

[Iporienypa nepexona MMYIIECTBEHHBIX IIPaB aBTOpA €ro HAaclIE€AHMKAM TaKXKe HUMEET sl
ocobenHocreil. B Pecybnuke benapych nelCTBYeT NPUHIUI YHUBEPCAIBHOTO HACIEACTBEHHOTO
[IPaBONPEEMCTBA, B COOTBETCTBUM C KOTOPHIM HE JOIMYCKAETCS YaCTUYHOE NMPUHATHE WIM Yac-
TUYHBIN OTKa3 OT HacyeAcTBa. [1o 3Toi nmpuuMHE eciau HaceICTBEHHAs: Macca HE OrpaHUYMBAETCA
TOJIbKO aBTOPCKHUM IIPABOM, TO BCTYIIJICHUE HACJIEAHUKAMU B (pakTHYECKOe BiIaJIeHHE UMYILECTBOM
aBTOpa OyJeT 03HaYaTh U Mepexo/1 K HacIeHUKAM UMYIIECTBEHHBIX aBTOPCKHUX TPaB.

C ToukM 3peHHs HacjelOBaHHUsS HET HEOOXOIMMOCTH B COBEPILIEHUM HACIEIHHUKOM 0COOO0ro
aKTa, BBIPAYKAIOLLETO €r0 COrJIache U JKEIaHWE NPUHATh aBTOPCKUE MpaBa Mo HaciaeAcTBy. OnHaKo
B CJIy4ae, KOI/1a HacJIeICTBO COCTOMT JIMILb U3 aBTOPCKOIO MpaBa MJIM aBTOPCKOE IPaBO 3aBELIaHO
TOJIBKO OJJHOMY W3 HECKOJIbKMX HACJIEIHUKOB, HAaCIEIHUK JOJDKEH IOJy4YUTh HOTApHAJIbHO 3a-
BEPEHHOE CBUJETEILCTBO O MpPaBe HAa HACJIEICTBO, B KOTOPOM B KauyeCTBE HACIEAyEMOIO HUMY-
mecTBa OyJeT yka3aHO aBTOpPCKOE MpaBo. B ciywae, Korja HacjaeIHUKOM SBIISETCS HECOBEp-
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IICHHOJICTHUH, TaHHBIC IEHCTBUS COBEPIIAIOTCS €r0 3aKOHHBIMU MPEICTABUTEISIMHI WIIH C COTJIa-
CHsl 3aKOHHBIX TIPEICTaBUTENCH.

OpHako Ha MPaKTUKE HACICTHUKAM aBTOPA, BCTYNHBIIUM B (PAKTHUYECKOE BIIAJCHWE HAC-
JeICTBOM, HO HE MMEIOIIMM CBUJECTENHCTBA O IMpaBe Ha HACJIEACTBO JIMOO TMOJYYHUBIIUM CBUJC-
TENbCTBO O IPaBE Ha HACIEACTBO O€3 yKa3aHMs B COCTABE HACJIEJCTBEHHOI'O MMYILIECTBA aBTOP-
CKOTO TpaBa, TPyAHEE OCYIIECTBISATh CBOHM IpaBa, MOCKOJbKY JII00O0OH MOTEHUMATbHBINA IMOJIB30-
BaTelb BIPABE YCOMHHUTHCS B MPHHAUICKHOCTH UM KaKUX-ITHOO UMYIIIECTBEHHBIX aBTOPCKUX TIPaB.

Cornacuo . 141 MHCTpyKIMH O MOPSAIKE COBEPIICHHUS HOTAPHAIIBHBIX JCUCTBUN, YTBEPK-
JICHHOM mocTaHoBlieHueM MunucTtepcerBa roctuimu Pecnyomuku benapyce ot 23 okTsi0ops 2006 rona
Ne 63, cBUIIETENBCTBO O MpaBe Ha HACIEACTBO Ha aBTOPCKUE MpaBa BBIAACTCS IO MPEACTABICHUIO
HOTapHyCy TPOM3BENEHUs, CO3/IaHHOTO aBTOpoM. Ecim mpowusBeneHue OImyOIMKOBaHO aHOHUMHO
WJIM MO TICEBJOHUMOM, TO JIJIsl YCTAHOBJICHHUSI aBTOPCTBA HOTapUyC UCTpeOyeT CBeIeHUs 00 aBTOpe
OT U3JATelIst, UMsI WJIM HAMMEHOBAaHHE KOTOPOro 0003HaueHOo Ha nmpousseacHuu [10].

[TyakToMm 2 cT. 42 3akoHa YCTAaHOBIEHO, YTO OXpaHa JTUYHBIX HEMMYIHCCTBEHHBIX MPaB aBTO-
POB TIOCIIE X CMEPTU OCYIIECTBISETCS MX HACICTHUKAMH WIIM WCTIOJHHUTESIMH 3aBEIIaHUs, a MIPH
WX OTCYTCTBUU — YTIOJTHOMOUYEHHBIM PECITYOIMKAaHCKUM OPTaHOM FOCYIAPETBEHHOTO YIIPABJICHUS.

3aKoHOATeNh UCIIONB3YET TEPMUH «OXpaHay, KOTOPBIH 03HAYAET BO3MOKHOCTh MCIIOIb30BAHUS
MIPEAYCMOTPEHHBIX 3aKOHOJATEIECTBOM CIIOCOOOB 3aIIUTHI JIMYHBIX HEUMYIIIECTBEHHBIX MpaB yMmep-
IIETO aBTOpa B CIy4yae MOCATaTeIbCTBA CO CTOPOHBI TPEThHX JHIL. [IpuaToM 3ammTa TUIHBIX HENMY-
IIECTBEHHBIX MIPAaB YMEPIIIETO aBTOPA ISl YKa3aHHBIX JIUIL SIBJISETCS MPABOM, a HE 00SI3aHHOCTHIO.

[IpaBomMoOuMsl HACIETHUKOB W HCIIOJHUTENICH 3aBEHIaHUS CPOKAMH HE OTPaHHMYMUBAIOTCS.
OpHako mpH 3TOM CleayeT oOpaTUTh BHUMAHUE Ha TO, YTO 3aKOHOAATENh HE JOIMYCKAeT JalbHEel-
1Iel mepeaayy MOoJIHOMOYMH 110 3aIIUTe JTMYHBIX HEMMYUICCTBEHHBIX MPaB yMepIIero aBropa (uc-
TIOJIHUTEINSI), B CBSI3W C YEM OXpaHa JUYHBIX HEMMYIIECTBEHHBIX MPaB OTPAHUYMUBAETCS CPOKOM
YKU3HH HAClIeTHUKA (UCTIOTHUTEIS 3aBemanus) [8].

3aKOH Tak)Ke HE YTOUHSET, JAOJDKHBL JId HACIEMHUKU U (MIJIM) UCIIOJHUTENH 3aBEIIaHUs OCY-
HIECTBIISITH 3AIIUTY JIMYHBIX HEMMYIICCTBEHHBIX IIPaB YMEPIIETO aBTOPa COBMECTHO JIHOO KaXK (bl
13 HUX 00Ja/JaeT MpaBOM CaMOCTOSITENHHO OOpamiaThesi B CyI 3a 3alIMTON HApyIIaeMbIX JTUYHBIX
HEMMYIIECTBEHHBIX MpaB. ECM NCXOMUTH U3 TOTO, YTO MPEAMETOM 3aIUTHI SBISIETCS OXPaHIEMBIN
o0IIecCTBEeHHBIN MHTEpec, 0osiee @OOCHOBAHHBIM IMPEACTABISETCS MPU3HAHUE MpaBa Ha oOpalieHue
3a 3aIIUTON 3a KaXKbIM U3 HACJAETHUKOB U UCTIOTHUTEIEH 3aBEIIaHusI B OTACILHOCTH.

Taxoxe He0OXOAUMO OTMETITDH, YTO HECOBEPILIEHHOIETHUE B CHITy OTCYTCTBUS IOJIHOM J€ecro-
COOHOCTH HE MOTYT CaMOCTOSITEIBHO pealiM30BaTh YKa3aHHOE MPAaBO B MOJIHOM Mepe, a TOJNBKO JIUIIb
C TIOMOILIBIO 3aKOHHBIX HPEACTaBUTENCH.

Takum 00pa3zoM, B ciaydae HAcJeJOBAaHUS aBTOPCKHX MpPaB HECOBEPILIEHHOJIETHUMH OCOOCH-
HOCTb 3aKJIQYAETCsi B TOM, YTO BCE MOJIHOMOYUS 10 PACHOPSHKEHUIO UCKITIOYUTENbHBIMU TIPaBaMH,
a TaKKe B CIIy4ae-HeoOXOAUMOCTH TI0 3aIlIUTe aBTOPCKUX MPAB PEaIM3YIOTCS Yepe3 3aKOHHBIX Mpe-
CTaBUTENeN WIN C UX COTJIaCHsL.

Heobxonumo oOpaTtuth BHUMaHUE Ha TO, YTO HECOBEPIICHHOJIETHHE B Bo3pacTe oT 14 no 18 met
BIIpaBE€ OCYUIECTBIIATH MpaBa aBTOpa MPOU3BEACHUS HAYKH, TUTEPATYPhl UM UCKYCCTBA, U300peTe-
HUS WIH WHOTO OXPaHSEMOT0 3aKOHOJATEeIbCTBOM Pe3yiibTaTa CBOCH MHTEIUICKTYaIbHOU JIesATeNb-
HOCTH. 3aKOHO/IaTEIbCTBOM HE KOHKPETHU3MPOBAHO, PACIIPOCTPAHAETCS JIM YKAa3aHHOE MPaBOMOYHE
Ha aBTOPCKHE IpaBa, MOJTYYEHHBIC MO HAcHeAcTBY. Mcxoas w3 mpsMOro TOJNKOBaHUSA (hopmymu-
POBKHU «pe3yJibTaTa CBOCH MHTEIIEKTYyalIbHOM NeSTEIbHOCTHY, MOojaraeM, 4To HeT, TaK Kak B CIy-
yae HaCJIeIOBaHM MPHOOpeTaeMble HECOBEPIICHHOJICTHUM IIpaBa HE SIBISIOTCA pPe3yJIbTaTaMH
MHTEJJIEKTYyalIbHOM JIeATENIbHOCTH CaMOTo HecOBepIleHHoIeTHero. [Ipu 3ToM npaBonpUMEHUTEb-
Hasl IPAaKTHKa B HACTOSIIIEE BpeMs He TAaET OTBETa Ha MOCTABJIICHHBIN BOIIPOC.

OnHOBpEMEHHO OTMETHM, YTO HECOBEPIIEHHOJETHHE MOTYT ObIThb aBTOpaMU OOBEKTOB HH-
TEJUIEKTyaJIbHON COOCTBEHHOCTH (HANpUMEp, KapTHHBI, JIMTEPATyPHOTO MPOU3BEICHUS U T. II.).
OpaHako B COOTBETCTBUU C IEUCTBYIOIIMM 3aKOHOAATEILCTBOM Y HECOBEPIICHHOJIETHUX MTOJHOCTHIO
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OTCYTCTBYET, BBIpaXKasich TCPMUHOM, MPUMEHSIEMBIM B PUMCKOM IpaBe, «aKTUBHAs 3aBelllaTelbHas
MIPaBOCIIOCOOHOCTHY, T. €. BO3MOXKHOCTh 3aBEIaTh MPUHAAJIEKAIEE eMy UMYIIIECTBO, B TOM UHCIIE
aBTOpPCKHUE ITpaBa.

B noxTpuHe B OTHOIIEHUH BO3MO>KHOCTH COBEPILIAThH 3aBEIaHUS OTPAaHUYCHHO JEE€CIIOCOOHBI-
MU He chopmupoBanochk equHooOpasHoro noaxona. Tak, M. HO. bapmesckuii npeanaraer npeuo-
CTaBUTh HECOBEPLICHHOJIETHUM MPABO 3aBELIATh JCHEKHBIE CPEIACTBA U UMYLIECTBO, HCTOUHUKOM
HAKOTUICHHUST KOTOPBIX SIBIISTIOTCSI €T0 JIMYHBIE 3apa00TOK M CTHIICHAMS, a TaKKe TOHOPaphl aBTOpa
M300peTeHus] WIK PAlMOHATIN3aTOPCKOTO MPEIIOKEHHUS JTUOO MHBIE aBTOPCKUE BO3HATPAXKIACHUS
[4, c. 65]. Bmecte ¢ Tem, mo mHeHUI0 M. 1O. BapiieBckoro, B OTHOIIICHUH UMYIIIECTBA M JECHEKHBIX
CpEZCTB, MOyYSHHBIX UHBIM ITyTeM (HacleoBaHue, Aap U T. I1.), HECOBEPILICHHOIETHHE B BO3PACTE OT
14 no 18 net He AOKHBI 00J1a1aTh TIPABOM COCTABIIATH 3aBellaTebHbIe pacnopspkeansial. H. [Tynbko
OTMEUAET, UTO TaKOE pelIeHHe CI0cCOOCTBOBAIO Obl AalbHEHIIEMY pacIiIupeHHIo CBOOOIbI 3aBela-
HUS, OHAKO Ha MPAKTUKE 3TO BBI3BAJIO OBl CEpPhEe3HbIE 3aTpyaHeHus [5, c. 45]. Capyroi ToUku 3pe-
HUS BBI3BIBAET HEKOTOPHIE COMHEHHs caMa HEOOXOAMMOCTh pacIIMpEeHHs 3aBEIIATEIbHON MpaBo-
CIIOCOOHOCTH HECOBEPIIEHHOJNETHUX. Tak, B CHIy CBOEro BO3pacTa, 3MOLMOHAIbHO-TICUXOJIOTH-
YECKOW M MaTepHallbHOM 3aBUCHMOCTH HanboJee TECHYIO CBSI3b OHU COXPAHSIOT CO CBOEH CEeMbEi,
r7ie CaMbIMU OJTU3KUMH, KOHEYHO, SIBJISIFOTCS POIUTENH (YCHIHOBHTEIH), @ B X OTCYTCTBHE — JIpPY-
rue ONMu3Kue POIACTBEHHHMKH, Hampumep, 6a0ka u aen. ViMeHHO 9TU JIMIA U SBIAIOTCS HACIEIHH-
KaMH I10 3aKOHY OJFbKalix ouepenieid. B cuity cTporo JIMMHOTo XapakTepa 3aBellaHusl COBEPIIHUTH
€r0 MOXXET TOJIbKO TOJHOCTBIO JI€eCIOCOOHBIN IpaKAaHUH. DTO 3HAUUT, YTO JIUIA, OTPAaHUYCHHO
neecrnocoOHbIe, HE BIIPaBEe COBEPIIATH 3aBelianue [6, c. 45).

OnHako B 3aKOHOJATENBCTBAX Pa3HBIX TOCYAAPCTB, MOAXOMA K JaHHOMY BOMNPOCY pa3/IMYEH.
HNutepecHbIM npencTapisieTcs moaxoa (ppaHiy3ckoro 3akononatesns. [ paxxnanckuii kogekc dpan-
LMW IpelycMaTpuBaeT HaclleJoBaHUWE MO 3aKOoHy M mo 3aBemianuto. CornacHo cr. 902 ['paxnan-
CKOTo Kojiekca @paHLMU BCe TUIA UMEIOT [PaBe OTHYXAATh U MOITy4YaTh UMYILIECTBO KaK Ha OCHO-
BaHUM JIOTOBOpPA JApEHHS, TaK M 3aBEIIaHUs], 32 UCKAIOUEHUEM TeX, KOTO 3aKOH OOBSBIISET JIUIICH-
HBIM 3TOH IOpUANYECKON CIIOCOOHOCTH: HecoBepiieHHoneTHii, He AOCTUrIIMi 16 Jer, He BIpase
pacnopsiKaTbCcsi MMYIIECTBOM HHU TIpH ), KAKUX YCIOBHSX. TakuM 00pa3oMm, yCTaHaBIMBAETCS
BO3MOYKHOCTbH COBEpPIIIAThH 3aBEIaHUE C\16 JeT.

OpaHako Uil JTaHHOTO MPaBa HECOBEPIIEHHOJIETHETO, TOCTUTILEro 16 JIeT, €eCTh OrpaHUYEeHHUS:

1) HecoBepIICHHOIECTHHIA, AOCTUTIIINI IECTHAAATUIETHETO BO3pacTa U He OOBSIBICHHBIN MOJ-
HOCTBIO JIEeCTIOCOOHBIM, BHPABE PACcIIOpsKATHCSI UMYILECTBOM JIMIIb ITyTEM 3aBEILaHHs U JIWIIb B IIpe-
JieJiaX MOJIOBUHBI TOTQ,UMYIIECTBA, KOTOPHIM 3aKOH MO3BOJIIET PACTIOPSIKATHCS COBEPIICHHOJIETHEMY ;

2) HECOBEPIICHHOJETHUN, B TOM YHCJI€ W JOCTUTIIMA IIECTHAAIATHICTHErO0 BO3pacTa,
HE BIIPABE PACIIOPSIAUTHCS UMYILIECTBOM B MOJIb3Y CBOETO ONEKYHA Jake IyTEM 3aBellaHus;

3) HecoBepllIEHHOJNETHUHN, AOCTUTIINN COBEPILIEHHOJETUS WU OOBSBICHHBIM MOJHOCTHIO
J1eecrioCOOHBIM, "HE BIPAaBE PACIOPSAAUTHCS UMYIIECTBOM B IOJIb3Y TOTO, KTO OBLI €r0 ONEKYHOM,
€CJIM OKOHYATENbHBIN 0TYeT 00 orneKe He ObLT MPeIBapUTENLHO MPEACTABIEH U IPOBEPEH.

Cxouil 1o1X0/ OTpa’keH B HEMELIKOM 3aKOHOJATeNbCTBE. Tak, B ['epMaHCKOM IpakJaHCKOM
YJIOKEHUHU YCTAHOBJIEHO, YTO CIOCOOHOCTh pacHopsKaThCsl IyTeM 3aBellaHus (IPUTOM BCEM
CBOMM MMYIIECTBOM) BO3HUKAET Y HECOBEPILICHHOJIETHETO MO TIOCTUKEHUU UM 16 j1eT.

HertpuBuanbHbIM SIBJISIETCA MOAXOJ AaHTJIMMCKOTO 3aKOHOJATEN K JaHHOMY Bompocy. B AHr-
JIMU BOCHHOCITYKAIIKe U MOPSIKK MOTYT COCTaBJISITh 3aBEIIAHMS 10 JOCTHXKCHUN UMU 14 JeT.

Bceobiiiee rpaxianckoe yiaokeHue ABCTpUH MIpelycMaTprUBaeT IPaBO HECOBEPIICHHOIETHUX
B Bo3pacte oT 14 10 18 1eT 00BABUTH CBOIO 3aBEIIATEIBHYIO BOJIO B MPUCYTCTBHH HOTApHYyCa WIIN
nepes CyJoM.

3akarouyenune. OCOOEHHOCTH HACIIEIOBAaHUS ABTOPCKUX MPaB HECOBEPIIEHHOJETHUMH 3aKITO-
YaeTcsi B TOM, YTO BCE MOJHOMOYMS MO PACTIOPSKEHUIO HCKIIOYUTEIBHBIMU MpaBaMU, a TAKKE
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B CJIy4ae HCOOXOAMMOCTH IO 3aIIUTE aBTOPCKUX MPaAB PEaTH3yIOTCS UM Yepe3 3aKOHHBIX Tpe/CcTa-
BUTEJICH UM C UX COTJIACHS.

3aKOHOJATETLCTBOM HE KOHKPETH3WPOBAHO, PACHPOCTPAHSIETCS JIM NMPaBOMOYHE HECOBEp-
IICHHOJICTHUX B Bo3pacTe oT 14 no 18 jer Ha ocyIlecTBICHUE MIPaB aBTOPa MPOU3BEICHUS HAYKH,
JUTEPATYPhl WM MCKYCCTBA, M300PETCHUS WM MHOTO OXPaHSIEMOTO 3aKOHOJIATEIBCTBOM PE3Yilb-
TaTa MHTCIUICKTYAIBbHOM NIEATEILHOCTH Ha aBTOPCKHE IPaBa, MOJYyYCHHBIC HECOBEPIICHHOJIECTHUM
no HacneactBy. [lomaraem, maHHBI BOonpoc TpeOyeT JOTOIHUTEIFHOTO Pa3bsICHEHHS U 3aKperuie-
HUSl B HOPMATHBHBIX TIPABOBBIX aKTaX.

[TpuemiieMbIM TIPECTABISIETCS JIOMYCTUTh, YTO HECOBEPIICHHOJCTHHE B BO3pacTe oT 14 10
18 J1eT MOTYT COCTaBJISATh 3aBEIIAHNE B OTHOIICHHH CBOMX OOBEKTOB MHTEIUICKTYaIbHOM COOCTBEH-
HocTH. [Ipw 3TOM HET CephEe3HBIX MPUYHH OIACATHCS TOTO, UTO JIUIO B Bo3pacTe 14 JHet MOXKET MpH-
HSATh BEChbMa HEMPOJyMaHHOE PEIIEHHE O COCTABJICHHUH 3aBEIlaHus, B TOM YHCIIE BO BPEA CaMOMY
cebe. B I'K Pecriybnuku benapych nmeercst 1ocTaTtoqHO 3()PEeKTUBHBIA MEXaHHU3M, TTO3BOJISIOIINN
3aKOHHOMY TPEJCTaBUTENI0 HECOBEPILIEHHOJIETHETO MOCTABUTh BOMPOC 00 QTPaHMYEHUH €ro MpaBa
CaMOCTOSITEIIEHO PACIOPSKATHCS CBOMMHM JOXOJAMU M TEM CaMbIM IPEIOTBPATUTH BO3MOXKHOCTH
COCTaBIICHUS 3aBEIIaHHsI BOIIPEKU UMYIIIECTBEHHBIM HHTEPECaM HECOBEPILICHHOIETHETO.
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