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CPABHEHHME CITOCOBOB OBECITEYEHMUS OBA3ATEJIBCTB B PUMCKOM U BEJIOPYCCKOM
ITPABE

Brenenne. Eme B riry0oKoi TpeBHOCTH IO XOTENH OBITH YBEPEHBI B 00SCTICYCHUN UCTIOMHEHUS JOTOBOP-
HBIX 0053aTeNBCTB. B ciydae, ecii KpeauTop He JOBEPSUIT IOJDKHHKY, TO 3aKOH MPEIOCTaBIIIT €My 0COOBIe CITOCOOBT
obecrnieueHns 005A3aTENBCTB. B Hamie Bpems Kaxmoe (U3NUECKOe M IOPUIMYECKOe JTUIO, KOTOPHIE TI0 CBOCH BoJe
CTaHOBSTCS KPEIUTOPOM, TakKe CTpeMsITCs 00e30macuTh ce0si B OTHOLICHWH C AODKHHKOM. C Ipyroil CTOPOHHI,
CHOCO0BI 0OecTIeYeHnsT 005I3aTEeIBCTB CITY)KaT JOJDKHUKY KaK MOTHB JJISl BO3BpaIleHus foira. Bens 3a HewcmoHe-
HHUE 0053aTEIbCTB KaK B PUMCKOM, TaK U B OCIOPYCCKOM IMpaBe MPeIyCMOTPCHBI MEPhl OTBETCTBEHHOCTH. B bena-
pycH criocoObl oOecrieueHust 00513aTeNIbCTB XOTh U OU€Hb CX0XKH C TEMH, YTO ObUIM pa3paboTaHbl B aHTHMHOM Pume,
HO MMEIOT psiZi OTIIMYMi. B cBs3M ¢ 3THM, Llesb JaHHOW paboThl — CPaBHUTH CIIOCOOBI 0OecneyeHus: 00513aTeIbCTB
Y BUJIBI OTBETCTBCHHOCTH B JIPEBHEPUMCKOM U COBPEMCHHOM OCIIOPYCCKOM IPaBE, ONMPEACITUTh AHATOTHH U OTIIHYHS.

OcHoBHast YacTh. Tak, B pUMCKOM YaCTHOM IpaBe OJIHUM U3 CIIOCOOOB OOCCIICUCHUs UCIIONHCHUS 00s13a-
TENBCTB SABJIIICS 33/1aTOK. 3aJATKOM CUHMTANACH JICHE)KHAS CyMMa HJIH [IEHHAsl BEllb, KOTOPYIO AODKHUK (HampuMmep,
MTOKYTIATeNb) TepelacT KpeaAuTopy (MpoaaBIly) MpH 3aKIIOYCHUHU CHENKH. M TOIBKO ¢ TOTO.MOMEHTA, KaK 33TaTOK
OBLT BpYYCH MPOAABILY, MMOKYIIATEIh HME ITOJHOE TIPaBO TPEOOBATh OT HETO MCIIONHEHUS CBOUX 00si3aTebCcTB. Eciu
00513aTeIbCTBO HAPYIIAET JOKHUK, TO OH TEPSET 3aJaTOK, a €CIIA KPEAUTOp, TO OH BRUIIAYMBACT ITOJDKHUKY ABOM-
HYI0 CyMMY 3a/1aTKa.

Cornacuo myHkty 1 cratem 351 I'paxkmanckoro koaekca PecmyOnmukm bemapych:” «3amaTok — IeHeKHAs
CyMMa, BBIIaBaeMasi OJTHOM M3 JOTOBapUBAIOMINXCS CTOPOH B CYET NPUIMTAOIIMAXCS C Hee MO JAOTOBOPY IUIATeKei
JPYTO# CTOPOHE B JI0KA3aTEIILCTBO 3aKJIFOUCHHUS IOTOBOPA U B 00CSCIeYCHUE er0 NCHOMHeHus» [1]. ['1aBHBIM OTiH-
YHeM SIBJISICTCS TO, YTO 33JJaTOK B PUMCKOM MpaBe 0GopMIISIICS B Ka4ecTBe CTUMy Iauu. Kak oTMedaer B cBoeii pa-
oote I.B. loxnes: «Crumynsnus — 370 0000IIa0He Ha3BaHUEe s KOHTPAKTOB, 3aK/Ir0uacMoe B (hopMe Mpous-
HECEHUsI TOP>KECTBEHHBIX cJIOB» [2, ¢. 489]. M0XXHO cKa3aTh, YTO,CONIAIIGHUE O 33/JaTKEe MPOUCXOAMUIO B YCTHOM
(opme, a B OEIOPYCCKOM TPaKJAHCKOM TIpaBe, COTJIaCHO MYyHKTY 2 ¢rathit 351 I'paskaanckoro konekca PecyOmmke
Benapychb: «Cornamenune o 3aJaTKe HE3aBUCUMO OT CYMMEI 3a1aTKa JIOJDKHO OBITH COBEPIICHO B ITHCHMCHHOM
tdopme» [1]. Ecin 3a HewcriomHeHHE JOTOBOpa OTBETCTBEHHA CTOPOHA, OTIABIIAS 33aTOK, TO OHA TOJIHOCTHIO Te-
psiet ero. B ciyuae, eciu cenka mpolia yCrnenHo, 1 00€ CTOPOHbI OCTAIKCh yIOBICTBOPEHHBIMHE, TO 3a/IaTOK 3a-
YHUCIISUICS B CUET JOJITa FUTH XKE TIaTexa.

Heycroiixa 6pi1a M3BeCTHA PIMCKOMY IIPaBy Kak JGHE)KHAs CyMMa WM [IEHHOCTh, KOTOPYIO TOJDKHUK 00s3aH
OBLT BBIIUIATUTH KPETUTOPY B CIIydae HEUCIIOJIHEHMS CBOUX 00s13aTenbCTB. HeycToiika, ycTaHOBIEHHAs 32 HEUCTION-
HCHHSI OCHOBHOT'O 00s13aTEIbCTBa MEKAY KPESIUTOPOM U JOJKHHUKOM, JaBajia KPEAUTOPY MPaBo TpeOOBATh OT APY-
rOil CTOPOHBI MCIIOJHEHUE 0053aTEIbCTBANIHOO 7K€ HEYCTOWKY, a JJis 00eCHeueHrss OCHOBHOTO JIOTOBOpa — HUCIIOJ-
HeHue u HeycTorky. CornacHo nyHkTy 1 ctathu 311 I'paxknanckoro koaekca Pecyonuku benapycs: «HeycTotikoit
MIPU3HACTCS OIpEICIICHHAs 3aKOHOJATEIIHbCTBOM HIIH JIOTOBOPOM JICHEXKHAS CyMMa, KOTOPYIO JOJDKHUK 00sI3aH yIuia-
TUTHh KPEAUTOPY, CCIU MHOE HE MPEAYCMOTPEHO 3aKOHOJATEIbHBIMH aKTaMH, B CIIydac HEHUCIIOJHCHUS WM HEHAJ-
JIeKAIIETO HCIOMHEHUs 00s3aTeIbCTBA, B YaCTHOCTH B CIy4ae MPOCPOYKH HcmoiHeHus» [1]. OdopmiseTcs He-
yCTOiiKa B OETIOPYCCKOM TIpaBe, B OTIIMYHE OT PUMCKOTO, TOJBKO B MMHCEMEHHOH (hopme. Ecnu cormamenue 3aKio-
YeHO HE B MICEMEHHOH JOpMe, TO TaKOe COTIIAIIICHNE HE SBISIETCS IEHCTBUTEIEHBIM.

[Mopy4uuTensCTBO MO MHEHHIO JPEBHUX PUMIISH, IMPEICTABISIIO cO00I 0053aTENbCTBO TPETHETO JIHIA TIepPe
KPEAUTOPOM BMECTOWIOILKHUKA TTOJIHOCTHIO WM YAaCTHYHO OTBETHUTH 3a HMCIONHEHHe obs3arenscTB. [lopydmTens
OTBEYAeT M. HeceT OTBETCTBEHHOCTH IIepe/l KPEIUTOPOM B TOH K€ Mepe, UTO U caM JODKHUK. CaMo OHATHE «IIOPY-
YUTEIHCTBO» B PHMCKOM IIpaBe OTHOCHWJIOCH K JIMYHBIM TrapaHTusM oOs3arenbcTBa. [lo muenuio J1.B. loxnesa:
«JIn4HbIC FapaHTUK 00s3aTeNILCTBA YCTaHABIMBAIOTCS B (popMme adpromissio — JOMOIHUTEIBHON CTHITYJISILIAU Tpe-
TBErO JIMIA, 3aKJIF0YaCMO OJTHOBPEMECHHO C YCTAaHOBJICHHEM OCHOBHOTO 00s13aTebcTBay [2, ¢. 458]. B Genopycckom
npaBe MOPYYUTENHCTBO O(OPMIISIETCS TOJIBKO B MUCbMeHHOU (hopme. [TopyunTens, HCIOIHUBIINI 0053aTeNbCTBA 32
JIOJDKHUKA, TTOJTyYaeT MpaBa KPEAUTOpa M UMEET MPaBO TPEOOBATh YILUIATH HE TOJEKO CYMMBI, KOTOPYFO OH 3aIUIaTHII
BMECTO JIOJDKHUKA, HO U TPeOOBATh JIOTIOJHUTEIBHBIX MPOIICHTOB 32 WCIIOJHCHHE W BO3MCIICHHE YOBITKOB, SCITU
TaKOBBIC IMEIOTCSI.

3amor B pUMCKOM TIpaBe paccMaTpUBAIICSA KaK MPaBO KPEAWTOpa Ha IEHHOCTH UM BEIIb JOJDKHHKA. DTOT
crioco0 oOecTiedeHUsT SBISIICS PEANbHBIMUA TapaHTHUSAMHU HCIIONHEHHS 00s3aTeNnbCcTBA. PHMCKOMY TpaBy H3BECTHO
MHOKECTBO BHJIOB 3aJI0TOB, HO CAMBIMHU BKHBIMU ObUTH (DUIYLIUSI, MUTHYC W UMOTeKa. [Ipu Gpuaynuu J0IKHUK OT-
JaeT CBOIO BEIIb KPETUTOPY B COOCTBEHHOCTH, a IPH NMHUTHYCE BO BiajcHHE. B 6eI0pyccCKOM 3aKOHOAATEIIbCTBE
B myHKkTe 1 crateu 319 I'pakpanckoro koaekca PecyOnnku bemapych ckazano: «3a0okeHHOE UMYIIIECTBO OCTAETCS
y 3ajiorojaressi, €Ciii JOrOBOPOM HE MPEIyCMOTPEHaA Iepesiada 3aJ10)KEHHOT0 MMYILECTBa BO BJIaJICHHE 3aJI0T0/Iep-
xaresro» [1]. TloHsTHe «UmoTeKay paccMaTpUBAIACh Kak 3aj0r HEIBHKMMOTO UMYIIecTBa. [Ipu unoreke KpeauTop
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MOXET MOIy4UTh OOPAaTHO CBOM AEHBIH M3 CTOMMOCTH 3aJI0KEHHOTO JIOJDKHUKOM HEIBHXXHMMOTO MMyIecTsa. Jloro-
BOp O Iepejade 3ajJora B pUMCKOM IIpaBe MpoHucxoawl no mauunanuu. CormacHo ¢ BbickasbiBanueM /JI.B. lox-
JeBa: «MaHIumanus — 3TO JPEBHUI PUTYaJl C UCIOIB30BaHHEM MEIHOro Opycka u BecoBy [2, ¢. 310]. B Genopyc-
CKOM IIpaBe JIOTOBOP O 3aJIore JOJDKEH OBITh 3aKiioyeH B nucbMeHHoW Qopme. CormacHo myHkry 1 crateu 320
I'paxxnanckoro konekca Pecriyonuku benapycs: «B poroBope o 3aore 10/KHBI OBITh YKa3aHbl IPEAMET 3aJ10Ta U €T0
CTOMMOCTB, CYIIIECTBO, Pa3Mep M CPOK UCIIOJIHEHUS 00s13aTeIbcTBa, o0eceunBaeMoro 3ajmorom» [1].

OTBETCTBEHHOCTH JIOJDKHUKA HACTYIIAET TOJILKO B TOM CIIy4ae, €C/IM OH HE UCIIOJTHIII CBOM 00s13aTeNnbCTBa. B pum-
CKOM IIpaBe, corjiacHo BbIcka3biBanuio V.C. Pozenrans: «Ilox BuHOM (culpa) moHMManock HECOOIIOICHHE TOTO I10-
Be/IeHHs, KoTopoe Tpebyercs mpaBom» [3, c. 419]. IlepBoHauanbHO, OTBETCTBEHHOCTh Y PUMJISTH HOCHJIA JIMYHBIA Xa-
paktep. DTO 3HAYMT, YTO MEPHI OTBETCTBEHHOCTH MPUMEHSUTICH K CAMOMY JIOJDKHHKY (3aKIIFOUCHHE IO/ CTPaxy, JIU-
IIEHNE >KU3HH, OTAa4a B padcTBo). [1o3ke IudHAsS OTBETCTBEHHOCTh CMEHMIIACh MMYyIecTBeHHOM. 1o oTHOmEHMIO
K JOJDKHUKY y’K€ HE MPUMEHSUINCh MEPhI BO3AEHCTBUS, HO OH 0053aH OB IIOJIHOCTBIO BO3MECTHTH YIIEpPO KPEAUTO-
py. B Genopycckom npaBe, B ciydae HapyLICHHUs HAUISKAIETO UCIIOIHEHHUS 0043aTeNbCTBa, JODKHUK 0053aH BO3-
MECTUTh KPEAUTOPY YOBITKH M HEYCTOMKY (TOJIbKO B Cilydyae, €Clii OHa IpeaycMoTpeHa). Eciu HenciionHeHue city-
YMJIOCHh IO BUHE 00OMX CTOPOH, TO pa3Mep OTBETCTBEHHOCTH JOJDKHHMKA yMeHbIaeTcs. B Oenopycckom mpase, 1Mo
00IIeMy MpaBUITy, TOJIBKO COOTBETCTBYIOIME KOMIIETCHTHBIE OPraHbl MOTYT BO3JEHCTBOBATh MHPUMEHSITh OTBET-
CTBEHHOCTH K JIOJDKHUKY, a TI0 PUMCKOMY ITpaBy, corylacHo 3akoHaMm XII Tabnui, camoMy KpeanTopy pasperianoch
IPUMEHSTHh MEPBI BO3JEHCTBUE K TOJKHUKY, B TOM YHCIIE U HACUIIUE.

3akarouenue. TakuMm 00pa3oM, MOXKHO CKa3aTh, YTO OEIIOPYCCKOE MpaBo, KAK U POMaHO-TepMaHCKOE, BOC-
MPUHSIIO OCHOBHBIE MOMEHTBI, KAaCafOIIHECs CIIOcO00B 00ecedeH s 00s3aTeNIbCTB, N3, PUMCKOTO aHTHIHOTO ITPaBa.
Bbnaronapst paspaboTkam APEBHEPUMCKHX IOPHCTOB, COBPEMEHHOMY OEIOPYCCKOMY TPaKAdHHHY, KaK KpPEIUTOpY,
HET HEOOXOJMMOCTH OECIIOKOUTHCS O TOM, YTO OH MOXET MOTEPSITh CBOU [IEHHOCTH WM A€HHIHM. OCHOBHBIM OTIIH-
YHeM CI0COOOB HCIIOMHEHHs O0s3aTENbCTB KaK B PUMCKOM, TaK M B O€JOPYCCKOM IpaBe SIBISCTCS IPABUIBHOE
oopmiieHHE JOTOBOPHBIX 00S53aTENbCTB. B OEMOpPYCCKOM 3aKOHOJATENbCTBE) KPUTEPHH ISl MX IPABUIBHOTO
oopmiernst o(pUIHATBEHO BBIPAXKEHBI B HOPMATUBHBIX MPABOBBIX aKTaX, B HAIIEM CITydac 3TO I paXJaHCKHUI KOEKC
Pecniyonuku benapyce. Takue kputepun ohopMIICHHs JOTOBOPAfIal0T HEOOXOIMMYI0 TOYHOCTH (POPMYJIMPOBOK
B ['paxknanckom konekce PecnyOnuku benapyck. B To Bpemsi kak B PUMCKOM 4acTHOM IIpaBe TakUe JO0TOBODHI 3a-
KJITFOYITHCh B JOpMeE CTUIYJISIMK WIM MaHIUIAIMH, T. €. B yCTHOW Gopme. CrieyeT OTMETUTD U TOT (hakT, 4TO OT-
BETCTBEHHOCTb JIOJDKHHKA KaK B OEJIOPYCCKOM TpaBe, TaKk U B pPUMCKOM)BO3HHUKAET TOJILKO TPH HAJIMYKH BUHBL B Jlpes-
HeM PuMe 3a HencriosHeHne 00s3aTeNbCTBa MOTJIM OTJaTh B PA0CTBO M JaXe JUIINTH >ku3HU. [Ipu aToM npaBo «Ha-
Ka3aTh» JAOJDKHUKA MEPEXOMIO CaMOMYy KpeanuTopy. B coBpeMeHHOM 6enopycckoM rocyaapcTse chopMyInpoOBaHbI
GoJiee T'yMaHHbBIE BUABI OTBETCTBEHHOCTH, KOTOPBIE MPUMEHSIOTCS TOJIBKO YIIPAaBOMOUYCHHBIMH Ha TO OPTraHaMH.
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PUMCKOE ITPABO 1 EI'O PELEIILNA

BBenenue. 3HaueHue u rIyOMHY PUMCKOTO IpaBa JJIsi COBPEMEHHOTO IOPUCTa TPYJHO MEPEOLeHUTh. PuM-
ckoe mpaBo, 1o cioBaMm U. A. [TokpoBckoro, «3aHMMaeT B MCTOPHU YEJIOBEYECTBA HCKIIOYMTENLHOE MecToy [1].
PumMckue 1oprcThl IEPBHIMU CO3JATH ONPENEIEHHYIO CIICIHATBHYI0 TEPMUHOJIOTHIO B FOPHCIIPYACHINH, TY, KOTOPOIi
W CerofHs MOJIB3YIOTCS FOPUCTHI MOYTH BCero Mupa. Ha TOT MOMEHT pUMCKHeE aHTHYHbBIC FOPHCTHI CBOEH pa3paldort-
KOW CHCTEMBI IpaBa, HE NMOHUMasl TOTO, 3aJIOKHJIM OCHOBY COBPEMEHHOH IOPUCIIPYICHIMU. B pUMCKOM aHTHYHOM
IpaBe HaXOAAT CBOE OTPA)KCHUE TaKHe Pa3ZeNbl KaK: HCTOYHUKH PUMCKOTO IPaBa, OCYIIECTBICHHE U 3alUTa IIPaB,
numa (CyOBeKTHI MmpaBa), ceMeifHOe IpaBo, MpaBa Ha BEIH, HACIEICTBEHHOE MpaBo, obmiee yueHne 00 obs3aTensb-
CTBax U AOroBopax, OTACIbHBIC BU/bI JOTOBOPOB U KBA3UKOHTPAKTLI, ACJIMKTHLIC 06ﬂSaTeHbCTBa W KBAa3UWACIUKTHI U T. 1.

OcHoBHas yacTh. [Ipy n3yueHnn puMCKOTro MpaBa Hallle BHUMaHUe IPUBIEK pasJiell «OCYLIECTBICHHE U 3a-
HIMTA [IPaBy, Bellb B COBPEMEHHOM MHpe BCE 00JIbllie BO3HUKAET MOTPEOHOCTH B 3all[TE CYOBEKTUBHBIX MPaB U 00s-
3aHHOCTEH. B 1aHHOM cTaThe MBI MONpoOyeM BBISICHUTD IPON30IILIA JIM PELETIHS 13 PUMCKOTO IIpaBa B OEJI0pYyCCKOeE.

© IMerposckuii H. A., IToranemxus 3. O., 2023

— 183 —





