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OBECIIEYEHHUME ITPABA T'PA’KJIAH HA 3AIIIUTY

Beenenne. B Hacrosimee Bpems B mpaBoBoi cucrteme PecnyGimkn bemapyck mpomcxomat 3HaYUTEIBHBIE
W3MEHEHHS, YTO BBI3BIBAET HEOOXOANMOCTH CBOEBPEMEHHOI'O COBEPIIEHCTBOBAHUSI CIIOCOOOB 3aIIUTHI IIPaB 4EIo-
BEKa, a TAK)Ke 3aKOHOAATENILCTBA B JaHHOH 00nacTy.

OcHoBHasi 4acThb. [1oJ OCHOBHBIMH HadaJlaMH TI'PaKAaHCKOTO 3aKOHOAATENLCTBA ITOHMMAETCSl CUCTEMa
TIPUHIIMIIOB, ONPEIEISIONINX H PErJaMEHTUPYIOIUX IPaKAaHCKHE OTHOILCHHUSI.

3anyra rpakaaHCKHUX MIPaB — 3TO IPEIyCMOTPEHHAs 3aKOHOM CHCTEMa Mep, HalpaBJIeHHBIX Ha TO, YTOOBI
o0ecreunTh HEPUKOCHOBEHHOCTD IPaBa, €ro OCyIIEeCTBUMOCTb, BOCCTAHOBJICHHE B Cllydae HapyLICHHs 1 JINKBU/Ia-
LU0 TTOCIIEACTBUH HApYIICHHUS.

B cpennne Beka mien rpakAaHCKHX TpaB M CBOOOZ HE MONYYMJIM IIHPOKOTO pasBHTHS. B KakoH-To Mepe
UJIeH €CTECTBEHHOTO IpaBa ObIIM pa3BUTHI B yueHUsIX ABryctuHa bnaxennoro u ®omer AxksuHekoro. Ho onn HO-
CHJIM XapakTep abCOIIOTHOTO €CTECTBEHHOI'O NpaBa M MMEIH SIPKO BBIPAKEHHBIM PEIUTHO3HBIM OTTEHOK, YTO HE
MOJKET SIBJIATHCS TO3UTUBHBIM BKJIaJOM B JajbHEHIIee pa3BUTHE HICH IPaXJaHCKUX TIPaB WCBOOON,

Crates 2 Koncturymuu Pecriy6muku bemapycs 1994 roma mpoBo3riamaet, 9To [MeloBek, eroypaBa, CBO-
00/IbI M TAPAHTHH UX PeaIM3alliy SIBJISIOTCS BBICIICH IIEHHOCTBIO M LIENIbI0 00IEeCTBa U TocynapeTsa. ['ocynapcTBo
OTBETCTBEHHO Mepej] MPaKIAHUHOM 3a CO3/IJaHUE YCIOBUHN NI CBOOOIHOTO UIOCTOMHOTO. pa3BUTHsI TUUHOCTH [1].
B cr. 21 Koncrurynuu Pecnybonuku Benmapych npeaycMoTpeHo, uyTo oOecrieueHue Tpas U cBoOox rpaxaan Pec-
nyOmuku benapych siBisieTcst BhICHIEH HENBIO TOCYIapcTBa M IIOJIOKEHHUE O TOM, ‘4TO LOCY/AapCTBO TrapaHTHUPYET
npaBa 1 cBoOobI Tpaxkan benapycwu, 3akperuieHasie B KoHcTHTY MY, BaKOHAX W PEAYCMOTPEHHbBIE MEXIyHAPO-
HBIMH 00s13aTeNnbcTBaMH [ 1].

B o0mieM Buzie paBo Ha 3alIUTy MOKHO ONIPEACINTH, KaK MPEFOCTABICHHYIO YIIPaBOMOUYCHHOMY JIMILYy BO3-
MOYXHOCTB TIPUMEHEHHSI MEp NMPABOOXPAHUTENBEHOTO XapaKTepa IS BOCCTAHOBIICHUS, €0 HApyIIEHHOTO WM OCHa-
puBaemoro npasa. [IpaBoBast kBanuduKanys JaHHOH BO3MOXXHOCTH BBI3BIBAET CIIOPHI B tuTeparype. CornacHo Tpa-
JULOMOHHON KOHIIETIIMHM, NPAaBO HA 3aIUTy SBISIETCS COCTABHOM HacTBIO CaMOro CyOBEKTHBHOTO IIpaBa HapsLy
C IpaBOM Ha COOCTBEHHBIE JCHCTBHUS, a TaKXKe NMPaBOM TPeGOBATh OIPEICICHHOTO MOBEICHUS OT O0SM3aHHbIX JIMIL.
Ilo MHeHUIO YUYCHBIX, O6eCHe‘-IeHHOCTI) CyG'LeKTI/IBHOFO IpaBa BOBMOKHOCTBIO I'OCYJapCTBEHHOI'O TIPUHYXKIACHUS —
9TO ero HEOThEMIIEMOE KayeCTBO, M TaKasi BO3MOYKHOCTh CYIICCTBYET HE MapajiesIbHO C IPYTUMH, 3aKPEIUICHHBIMU
B CyObEKTHBHOM ITpaBe BO3MOXKHOCTSIMH, & CBOWCTBEHHA MM CaMHUM, TaK Kak 0e3 3TOro OHM He ObUTH ObI IOpHIHYe-
CKUMH BO3MOXKHOCTSIMH. HecMOTpsi Ha HEKQTOpBIC pPa3iW4Ms, CYIIECTBYIOIIHE MEXIY ITUMH TOYKAMH 3pECHUS,
MIPUHIMIHAIBHBIX PACXOKACHUH MEXIy HUMH HET, TaK Kak B 000MX CIIydasx MpaBo Ha 3aIllUTy paccMaTpUBAacTCs
B KayecTBE 00513aTEIBHOTO 3JICMEHTA CaMOTO CYOBEKTUBHOTO TpaBa [2, ¢. 254].

3amura cyObEKTUBHBIX T'paKAAHCKUX TPaB M OXPaHAEMBIX 3aKOHOM HMHTEPECOB OCYIIECTBISICTCS B TpeIy-
CMOTPEHHOM 3aKOHOM TOPSJIKE, T. SAIOCPEACTBOM MPUMEHEHUS Ha Iexkareil (PopMBbl, CPEJICTB U CIIOCOOOB 3aIlUTHI.

[Tox cnoco6amu 3aIUTELCYOBEKTHBHBIX IPXKIAHCKUX MPAB IIOHUMAIOTCS 3aKPEIUICHHbBIE 3aKOHOM MaTepH-
aJIbHO-TIPABOBBIE MEPBI NMPHUHYIUTEIBHOTO XapaKTepa, MOCPEACTBOM KOTOPBIX IPOU3BOJUTCS BOCCTAHOBIICHUE
(mpu3HaHME) HapyIIEHHBIX (OCIAPHBAEMBIX) MPaB M BO3ACHCTBHE Ha HpaBoHapymuTens. OOmuil mepedeHp 3THUX
Mmep maercs B cT. 11 'K PecmyOnukn benapych, mpeaycMaTpHuBaromie, 4To TpakIaHCKUE MpaBa 3alluIaloTCs IIy-
TéM: 1) npusHaHMA | MpaBa; @ 2) BOCCTAHOBICHMS IIOJIOKEHHs, CYIIECTBOBABIIErO JO HapylICHUS TIIpaBa;
3) npeceueHus ASHCTBUH, HaPYIIAIONINX IPABO UM CO3AAIONINX YTPO3y €ro HapyleHus; 4) mpu3HaHUs OCIIOPUMOM
C/IENIKY HeJeHCTBUTENFHOM M IPUMEHEHHS TIOCIIEICTBUIN €€ HeJIeHCTBUTEILHOCTH, YCTAaHOBJICHHS (haKTa HUYTOXKHO-
CTH CHEJKH M NPUMEHEHUs! TOCIE/ICTBUI ee HEeAEHCTBUTEIBHOCTH; 5) MIPU3HAHUS HEJCHCTBUTENILHBIM aKTa rocy-
JapCTBEHHOr0. OpraHa WM OpraHa MECTHOTO YIPaBJICHUS M CaMOYINpPaBJIEHUs; 6) caMO3allWTHl NpaBa; 7) IpH-
CysKIAEHUS KMCTIQIIHEHNIO 00S13aHHOCTH B HaType; 8) Bo3MelleHus yObITKOB; 9) B3bICKaHUsI HeYCTOHKH; 10) KoMIeH-
canyi MOpaiibHOro Bpena; |1) mpekparieHus WM HW3MEHEHHS NPAaBOOTHOIICHWS; 12) HENpUMEHEHUs CyIoM
[IPOTUBOPEYAIIETO 3aKOHOAATEIbCTBY aKTa TOCYAApCTBEHHOTO OpraHa WM OpraHa MECTHOTO YIIPaBJICHUS
7 CamoyTipaBiieHus; 13) HHBIMHU cTIOCOOaMu, IPeTyCMOTPEHHBIMH 3aKOHOAATEIHCTBOM [3].

Kak mpaBuito, Biajiener] HapymeHHOTO IpaBa MOXET BOCIOJIb30BATHCS HE JIFOOBIM, 2 KOHKPETHBIM CIIOCOO0M
3amuThl cBOETOo mpaBa. OOBMHO CIIOCO0 3aIIUTHI HAPYLIIEHHOTO MpaBa ONpPEIETICH 3aKOHOM, PETIIAMEHTHPYIOINM
KOHKPETHOE IPakJIaHCKOE MPABOOTHOILICHHUE.

Ecmu B pesynbpTare mpaBoOHAPYIICHUS CyOBCKTHBHOE MPABO IOJHOCTBIO YHHUYTOXAETCS, BOCCTAHOBUTH I10-
JIOXEHUE, CYIECTBOBABIIIEE JI0 HAPYIICHHs TpaBa, MPAKTUYECKH HEBO3MOXKHO, U MMOTOMY MOJJIEKAT HPUMEHEHHUIO
Te CIocoOBI 3aIIMTHI, KOTOPHIE HAPaBJIeHbI HA 3arjaKMBaHHE MPUYMHEHHOTO Bpe/a, — B3bICKaHNE YOBITKOB U He-
YCTOWKH, BO3MEUICHHE Bpefia B HAType U T. 1. [4, ¢. 255—256].

Bernopycckoe 3aKOHOAATENBCTBO CUMTAIOCH OJHUM M3 CaMBIX JKECTKMX B MHUpPE aKTOB B O0JIACTH 3aIlIUTHI
nipaB notpebureneil. Ceronus neictByromuii 3akon Pecrry6nuku benapycs 9 staBaps 2002 ronma Ne 90-3 «O 3ammre
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mpaB moTpedurenei» [5] AOBOIUT 3alUTy HpaB MOTPEOUTENS MPAKTHYECKH 0 a0COTIOTHOM, 3HAYUTETIHHO PaCIIi-
psist epeueHb OTBETCTBEHHbIX Mepe/] MoTpeduTeeM CyObeKTOB.

B Hayke rpaxJaHcKoro mpapa mpoOijiemMa 3alMThl MPaXTAHCKHX MpaB OOBIYHO pacCMaTPUBACTCS B CBSI3U
C paccMOTPEHHEM BOIPOCA O COJAEPNKAHUM CyObEeKTHBHOrO npasa. [Ipu 3ToM B OOJBLIIMHCTBE Clly4aeB OTMEYAIOT,
4TO CyOBEKTMBHOE MPABO MO CBOEMY COJEPXKAHHUIO IPEICTaBIIsIET COOOH COBOKYITHOCTH pPsia BO3MOXKHOCTEH,
B YaCTHOCTH, BO3MOKHOCTH JUISl YIIPAaBOMOYEHHOT'O JIUIA OCYIIECTBUTh IPABO CBOMMH COOCTBCHHBIMU JCHCTBUSIMI;
BO3MOXKHOCTH TPEeOOBATh OIPEICICHHOTO IMOBEACHUS OT O0sI3aHHOTO JIUIA U, HAKOHEI, BO3SMOXXHOCTH OOPaTUTHCS
K KOMIICTCHTHBIM TOCYIapCTBCHHBIM WM OOMICCTBEHHBIM OpraHaM C TpeOOBaHHMEM 3alIWTHl HAPYIICHHOTO WJIH
ocriapuBaemMoro npasa. V3 3toro cieyer, 4To, BO-IIEPBbIX, BO3MOXHOCTb MPABOOXPAHUTEIBHOIO XapaKkTepa BKIFOYa-
eTcs B caMo coJiepyKaHie CYOBEKTHBHOTO MaTepPHAIBEHOTO TPEOOBaHUS KaK OHO M3 €r0 MPaBOMOYHH, U, BO-BTOPBIX,
YTO MPaBO YIPABOMOUCHHOTO JIMIA HA 3AIUTY CBOAUTCS, 10 CYIIECTBY, JIUIIb K OJJHON SANHCTBEHHOW BO3MOXKHOCTH —
00paTUThCs ¢ TPEOOBAHUEM O 3aILUTE MPaBa K KOMIETEHTHBIM FOCY/IapCTBEHHBIM HIIH OOLIIECTBEHHBIM OPFAHAM.

AHanu3 JefCTBYIONIEro 3aKOHOAATENLCTBA CBUIETEIbCTBYET, YTO MPABO HA 3aILIUTY 110 CBOEMY MaTepualib-
HOMY COJIEpP’KaHHIO BKJIFOUAeT B ce0si: BO3MOYKHOCTh yITPaBOMOUYSHHOTO JIMIA HCIIOJIb30BaTh J03BOJICHHbBIE 3aKOHOM
CpeacTBa COOCTBEHHOTO MPHUHYIUTEIBLHOTO BO3ACHCTBHS HA NPAaBOHAPYIIIHUTEIIS, BO3MOKHOCTh PAMCHEHHUS HETO-
CpCACTBCHHO CaMUM YIPaBOMOYCHHBIM JIMIIOM HOPUANYCCKUX MEP ONEPATHBHOI'O BOSﬂeﬁCTBHH Ha TpaBOHApyIIu-
TeJs, KOTOPHIE B JINTEPATYPe MHOTIA HE COBCEM TOYHO HA3BIBAIOT ONEPATUBHBIMU CAaHKIUAMH [6, ¢.1120].

3akr0uenne. 3ammTa rpaXIaHCKUX MPaB — 3TO MPEIYCMOTPEHHAS 3aKOHOM CHUCTEeMa Mep, HAIPaBICHHBIX
Ha TO, YTOOBI 00CCIICYHTh HEMIPUKOCHOBEHHOCTh MPaBa, €ro OCYIIECTBUMOCTh, BOCCTAHOBJICHHE, B ClTyyac HapyIile-
HUSL ¥ IMKBHUIALUIO TTOCIICCTBUIT HAPYIIICHUSL.

3ammra cyOBEKTUBHBIX TPAXIAHCKAX IPaB M OXPAHAEMBIX 3aKOHOM HHTEPECOB (CYIIECTBISACTCS B IIPEIy-
CMOTPEHHOM 3aKOHOM TIOPSIZIKE, T. €. TOCPEACTBOM IIPUMEHEHHS Ha[TeKaIIel (hopMbl; CpeICTB U CITIOCOOO0B 3aIUTHI.

B Hayke rpakiaHckoro mpasa npoOiema 3alllUThl MPaKAaHCKHX ITPaB OObIYHO paccMaTpuBaeTCsl B CBS3M
C pacCMOTPEHHEM BOIIPOCA O COZACPIKAHUU CyObEKTHBHOTO NpaBa.

Bo-nepBbIX, BO3MOXKHOCTh IPABOOXPAHUTEIBHOTO XapaKTepa BKIIIOYAETCS B CaMO COJep)KaHue CyObeKTHB-
HOT'0O MaT€pruaJibHOT'O Tpe60BaHI/I}1 KakK OJJHO U3 €ro HpaBOMO‘IHﬁ, ", BO-BTOPBIX, YTO IIPABO YIIPABOMOYCHHOI'O JIMLa
Ha 3aIIUTy CBOJUTCS, MO CYUIECTBY, JHIIb K OJHOW CIMHCTBCHHON BO3BMOKHOCTH — OOPATUTHCS C TpeOOBaHUEM
0 3alUTe MPaBa K KOMIIETCHTHBIM T'OCYAapCTBEHHBIM HIIH OOIIECTBEHHBIM OpTraHaM.
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BO3MOXHOCTb IPUMEHEHHWSA MEJJUALIMHU B HAJIOT'OBBIX OTHOIIEHUAX

Bgenenue. VccnenoBanue ¢eHOMEHa MOHATHS MEIHMAIMN, €0 T€HE3NC M COAEPKaHNE BHI3BIBACT HAYYHBIH
WHTEpEC CPeay NPEACTaBUTENIECH Pa3IMYHbIX OTpacieil 3HaHUM, B TOM YMCJIE U IOpUCIpyACHIMU. B ipaBoBoi nute-
paType mocieHux JeT, 0cOOEHHO 3apyOeKHON, OSABIAETCS Bee Oonblie paboT, MOCBSIIEHHBIX MEAUATHBHBIM TIPO-
neccaM. B naHHBIX mMyOnukanusax Bce dalle HaunHAaeT 0003HAuaThCsl MOTCHIMATIBHBIA BEKTOP HEOOXOAMMOCTH pa3-
BUTHA U BHEAPEHUS TPUMHUPUTENLHBIX IIPOLELYDP IIPH YPETyIUPOBAHUH CIIOPOB, BOSHUKAIOIIUX HE TOJBKO M3 Ipax-
JaHCKHX, HO U Hy6J'II/I'-IHI)IX, B TOM 4HUCJIC HAJIOT'OBBIX, OTHOIIIECHUH.

OcHoBHas 4yacThb. [Ipu ucciae0BaHUN TEOPETHKO-TIPABOBBIX ACMEKTOB MEHMAIMU CIEAYeT OTMETHUTh METO-
JIOJIOTUYECKYI0 OCOOCHHOCTh JaHHOTO ITPOIIECcCa, 3aKJIIOYAIOIIErocs B IOHUMAaHWU €€ CYIIHOCTH M COOTBETCTBYIO-
mero AepUHUPOBAHUS M3HAYAIBHO B OTPACJIEBBIX ITPABOBBIX HAYKaxX, YTO OOYCIIOBJIEHO NMPHUKIAJIHON pean3annii
MIPUMHUPHUTENBHBIX TPOLETYP B KOHKPETHBIX cepax KHU3HEAEATEIbHOCTH.
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