B crpanax, SBISIOMNXCS MOCTaBIIMKAMHU GKHBOTO TOBApa», HEOOXOANMO MPEANPHHATH 3aKOHO/1a-
TEJIbHBIE M KOHTPOJBbHBIE MEpBI, KOTOPbIE OBl MO3BOJWIM 3AIIUTHTH JKEHIIWH U JIeTel; HEOOXOIMMO
IPEIOCTABIIATH MATEPHAIBI IO BOIIPOCAM IPOTHUBOAEHCTBHS TOPTOBIIE JIIOABMH, OE30IaCHOTO BBIE3/1a 3a
TpaHUIly B LENAX TPYAOYCTpoicTBa a100 y4&€Obl, HHPOPMAIIUIO O IOPUANYECKUX U (PU3MUYECKUX JIMLAX,
MMEIOIINX CHEeNHAIBHYIO JINIICH3NIO Ha OCYIIECTBICHHE O()OPMIICHHS TAKUX MOE3/IOK.

O06o0mast M3NMOXKEeHHOE, TojaraeM, 4to 3(()EeKTUBHOCTH Mep IO NPOTUBOJCHCTBHUIO TOPTOBIIE
JIOJIBMH HANpsIMyIO 3aBHCHT OT KOOPAWHAIWHU YCWIMH M COTPYJHHYECTBA MEXIY TOCYIApCTBEHHBIMHU
OpraHamH, HEPaBUTEILCTBEHHBIMH OPTraHU3alUIMU U MEKIYHAPOIHBIMU CTPYKTYPaMU BCETO MUPOBOTO
cooOuiecTna.

© EcumoBuy A. A., [Tumumayk T. M., 2015
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VJIK 343.611.1

Y. 10. Jloxko, 1. A. Kupaprox
VYupexxaenue o0pasoBanus «bapaHOBHUCKHUI TOCYJapCTBEHHBIN YHUBEPCUTET», bapaHnoBrun

MOHATUE OCOBOM KECTOKOCTHU KAK KBAJIM®UIIUPYIOIMIET O IIPU3HAKA
YMBIIIJIEHHOT'O YEUHCTBA

B mpaBonprMeHHUTETEHON ACSITEIEHOCTH KBATH(PHUKAINAS YOUICTB, COBEPIIEHHBIX C 0CO0OM JKECTOKOCTHIO,
XapaKTepU3yeTCsi MHOTOYHCICHHBIMI MPOTHBOPEUHSIMH W KOJUIM3HMSMHM, YTO BBI3BIBAET M3BECTHBHIC 3aTPYAHEHUSI.
DTO0 OIpeNeNeHo TeM, YTO 0C00ast JKECTOKOCTh MOXET BBICTYIIATh KaK MPU3HAK OObEKTUBHOW CTOPOHBI MIPECTYILIC-
HUS 700 B Ka4eCTBE MOTHBA MPECTYIUICHHUS, MOCSTAIONIET0 Ha pa3ln4Hble 00BeKTH. Kpome Toro, oTCyTCTBYET
€IMHBIN MOIX0M, KaK B TEOPHH YTOJIOBHOTO IIPaBa, Tak M B Cy/€0HO-CIEICTBEHHOM MPAaKTHKE K TOJKOBAHUIO MPH-
3HaKa 0CO00¥ KECTOKOCTH IIPU COBEPIIICHUN YOUICTBA.

Cpenu kBanu(UIIMPOBAHHBIX BUIOB YOUICTB, MPEAYCMOTPEHHBIX YacThiO BTOpOi cTaThu 139 Vro-
JoBHOTO Kojiekca Pecrryonuku benapych (manee — YK) ocoboe 3HaueHne BBUAY XapaKTepa U MOBBIIICH-
HOM CTemneHH OOIEeCTBEHHOW OMAacHOCTH IMOCATaTelbCTBA IPUHAICKUT YOUNCTBY, COBEPIIEHHOMY
¢ 0co00M ’KeCTOKOCThIO (ITyHKT 6 yactu BTOpo# crathi 139 YK). Ha 3akoHOmaTenbHOM YpOBHE KaTero-
pusi «oco0asi )KECTOKOCTb» HE periaMeHTHpoBaHa. Haykol yrojaoBHOro mpaBa MOHSTHE «0co0ast kKecTo-
KOCTb» OTHECEHO K KaTerOpHUU OLIEHOYHBIX: €T0 COJEP/KaHUE YTOUHSETCS B MPOLECCE MPAaBOIPUMEHEHHUS
nyTEéM OIICHKM KOHKPETHBIX 00CTOSATENbCTB Jena. OneHOYHbIe MOHATHS MPUAAIOT YTOJIOBHO-IIPAaBOBOMY
pPEryIMpOBaHUIO KauecTBa TMOKOCTH, IOJHOTHI U IMHAMUYHOCTH, YTO OECCIIOPHO, SBJISETCS UX MOJOXKHU-
TeIbHBIM CBOWCTBOM. BMecTe ¢ TeM OIleHOYHbIE MOHATHUS MOPOXKAAIOT U HEKOTOpPhIe HETaTUBHBIE MOCIE-
CTBUsA:. U3-3a Cy6’b€KTI/IBHOFO MOMCHTA B UX MPUMCHCHUH BO3MOKHbBI CJICICTBCHHBIC U Cy,Z[GGHBIe OH_II/I6KI/I.
CO,Z[Gp)KaHI/Ie OLICHOYHOTI'O IIOHATHUA B 60HBLHOﬁ CTCIICHU OMNPCACIIEACTCA MPABOCO3HAHUCM CJICAOBATCIIA,
IIPOKYpOpa U CyJbU B paMKaX KOHKPETHOI'O YrojoBHOro jena. [Ipu 3ToM mposBISIOTCS TaKUE KauecTBa
MIPABOMPUMEHSIONIETO CYyObEKTa, KaK ypOBeHb MpPOo(ecCHOHANbHOM MOArOTOBKH, YPOBEHb IPAaBOBOTO
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¥ HPaBCTBEHHOT0 co3HaHus [1, c¢. 27]. B coBeTckoit HayuyHOU JHUTEpaType 0codas KEeCTOKOCTh paccMar-
puBanach Kak MpOsBICHUE TIPU COBEPIICHUHU MPECTYIUICHHS TAKUX CPEJCTB UM CIIOCOOOB, MPU KOTOPHIX
MOTEPIEBIIEMY MPUIHHSIIOTCS O0COObIE MYUYEHUS WM CTPAJaHHs MyTEM TBITOK, MCTS3aHHM, HAHECCHUS
0O0JIBIIOrO YKcia paH, MPUMEHEHHs] MyYUTEIbHO ACHCTBYIOLIETO si/1a, OTHs, KUcIoThl. K ocoboii sxecto-
KOCTH MpeAarajgoch TakKe OTHOCUTh HaJpyrareiabCTBO HaJl YyBCTBaMHU OJM3KHX MOTEPIIEBIIEMY JIMII,
Ha IJ1a3axX KOTOPBIX COBEpIIAECTCS MpecTyiieHue [2, ¢. 147]. B coBpeMeHHON IOpUIMYECKON JTUTEpaType
MOJT 0CO0OM JKECTOKOCTHIO KaK OOCTOSITENIbCTBOM, OTSATYAIONIUM OTBETCTBEHHOCTb, MPEJIaracTcs MOHU-
MaTh COBEPIICHHE MPECTYIUICHUH TaKUMHU CIIOCO0aMU WM CPEIICTBAMU, MPU KOTOPBIX MOTEPIECBIIEMY
MPUYUHSIOTCS 0COOBIE MYYEHHUS U CTPAaHUs MYTEM MBITOK, UCTS3aHMsI, HAHECEHUSI OOJIBIIOr0 KOJIMYe-
CTBa paH, IPUMEHEHUS OTHS, JJIEKTPOTOKA, KUCIOTHI, B IPUUMHEHUH MOTEPIEBIIEMY TKENBIX IICUXHUYe-
ckux crpaganuit [3, ¢. 262]. Ocolyro KECTOKOCTh KaK 00CTOATEIHCTBO, OTATYAIOIIEe OTBETCTBEHHOCTb,
ClemyeT paccMaTpuBaTh B KaueCTBE IMPOSBICHUS MPU3HAKOB KaK OOBEKTUBHOM (Croco0, 0OCTaHOBKA),
TaK ¥ CyObEKTUBHOUM CTOPOHBI, KOTJ]a BUHOBHBINM CO3HAET, UYTO MPUIHMHSET MMOTEPIIEBIIEMY 0COObIE MyYe-
HUS U CTPaJaHMs], U JKEJIaeT 3TOrO.

OnpenenéHHblil BKIaI B 00ecrieueHue eIMHOr0 MOHUMaHUS OLIEHOYHBIX MOHSATHH NMpU KBanuduka-
muu youiictB BHEC [Inenym BepxoBHoro Cyna PecnyOnuku benapych, pa3bsCHUB B IOCTaHOBJIEHHH OT
17 nexabpst 2002 roma Ne 9 «O cynebHoM npakTuke 1o aenaam o0 yourictse (ctatbs 139 YK)», uto nMeHHO
ClIelyeT MOHUMATh 107l 0CO00H )KECTOKOCTBIO TP COBEPILICHUH 3TOT0 MpecTyIuieHus. Tak, B COOTBETCTBUU
¢ myHKTOM 10 yKa3aHHOTO MOCTaHOBJIEHUS, PU3HAK 0CO00M )KECTOKOCTH UMEETCs, B YACTHOCTH, B Cllyda-
SIX, KOTJ]a HETMOCPEACTBEHHO TIepe/1 JIMIICHUEM XU3HU WM B MPOIECCe COBEPIICHUs YOMICTBA K TIOTEP-
NEBIIEMY MPUMEHSUTUCH MBITKU, UCTSI3aHMSI WIIM COBEPIIATIOCH INIyMJIEHHE HaJl dKEePTBOM MO0 Kornaa youii-
CTBO COBEPIICHO CIIOCOOOM, KOTOPBIN 3aBEIOMO JJIsi BUHOBHOTO CBSI3aH C NMPUYMHEHHEM MOTEpIEBIIEMY
0COOBIX CTpaJaHHi (YMBIIUIEHHOE HaHECEHHE OOJBIIOr0 KOJIMYECTBA TEIECHBIX MOBPEXKIECHUH, UCTI0Ib30-
BaHUE MYYHTEIBHO JACHCTBYIOIIETO $1/1a, KUCIOThI WIH JAPYTUX arpeCCUBHBIX BEIIECTB, COAOKEHHUE 3aKUBO,
JUIUTENILHOE JIUIIIEHUE THILH, BOJbI, BOCIPEMSITCTBOBAHUE OKA3aHUIO MOMOIIM YMHUPAIOUIEMY B LIEISIX MPO-
JUICHUS] MYYeHUN KEPTBBI U T. 1.). [locTaHOBICHNE TaKKe COACPKUT yKa3aHHE HAa HEOOXOIUMOCTh yCTa-
HOBJICHHUS YMBICJIa BHHOBHOTO Ha COBEPIIIEHHE YOHICTBA ¢ 0CO00i KeCTOKOCThIO [4].

OpHUM U3 TIPOSIBIICHUN 0CO00H JKECTOKOCTH SIBIISIETCS] IPUMEHEHUE MBITKH, KOTOPOE MPETyCMOTPEHO
B KaueCTBE KBAIM(UIIUPYIONIETO NMPU3HAKA, B YACTHOCTH, B YacTH TpeThel ctathl 394 YK. B TonkoBOM
cioBape B. Jlans «apiTkay onpenensiercsa Kak JONpoc ¢ UCTA3aHUAMU, MyKami [5, c. 548]. Crarbs 2 Kon-
BeHIIMH OOH «IIpoTHB MBITOK U IPYrUX KECTOKUX, OCCUCTOBEYHBIX MJIM YHUIKAIOIIHUX JTOCTOMHCTBO BH-
OB OOpalleHuss U HaKa3zaHUs» MPEAyCMaTPHUBACT, YTO Ka)XJI0€ TOCYNapCTBO-YUYACTHUK MPEATPUHUMAECT
3¢ exTHBHBIE 3aKOHOIaTENIbHBIE, aIMUHUCTPATUBHBIC, CYA€OHbIE U IPYrHUe MEpbl IS MPEAYIPEKICHUS
aKTOB TIBITOK Ha JI000H TeppUTOpUH, HAXOAIICHCS MO ero ropucaukimend. B crartee 1 ykazaHHOW KOH-
BEHIIMU MOJI MBITKOM MOHUMAaeETCs J1I000€e AecTBHE, KOTOPHIM KaKOMY-THOO JIUIYy YMBIIUIEHHO TPUYUHS-
€TCsl CHIIbHAsI 0OJb WIIK CTpajgaHue, (U3uveckoe Wik HPaBCTBEHHOE, C TEM, YTOOBI MOTYYUTh OT HEro WIIH
OT TPETHETO JIMIIA CBEJCHUS WU MPU3HAHUA, HAKa3aTh €ro 3a JEeHCTBUE, KOTOPOE COBEPIIUIIO OHO JIHO0
TPEThE JUIO WM B COBEPIICHMH KOTOPOIO OHO IMOAO03PEBACTCs, a TAKXKE 3alyrarb WIM NPUHYIUTH €ro
WIM TPEThE JIUIIO, WU MO J1I000H NMpuirHe, OCHOBAaHHOW Ha JAUCKPUMHUHAIIUMHU JIIOOOT0 XapakTepa, Koraa
Takast 00JIb WM CTpaJaHUEe MPUUUHSIOTCS TOCYJAapCTBEHHBIM JIOJDKHOCTHBIM JIUIIOM WJIH HHBIM JIHIIOM,
BBICTYNAIONINM B OUIIHATBHOM KauecTBE, WIH 10 UX MOJICTPEKATEeNbCTBY, WM C X BEJOMa MU MOJI4ya-
JUBOTO coriacus. B 310 ompeeneHne He BKIIIOYAIOTCS O0JIb WK CTpagaHusi, KOTOPhIe BO3HUKAIOT B pe-
3yJbTaT€ 3aKOHHBIX CAHKIMH, HE OTIAEIMMBI OT 3THUX CAHKIWM WJIM BBI3BIBAIOTCS MMM CIy4dailHO [6].
B npaBoBoii nutepaType naércs cleayroniee onpeieeHne MbITKU: «YMBIIUIEHHOE PUYUHEHNE CUITbHBIX
buzndeckux U (WIM) TICUXHYECKUX CTPaJaHUi HACWIIBCTBEHHBIMHU JIEHCTBUSIMHU WU O€3/1eCTBHEM, Xa-
PaKTepU3YIOIUMUCS 0c000 M3OMIPEHHBIMU IO KECTOKOCTH CIIOCOOaMM BO3JEHCTBHSI Ha YEIOBEUECKUN
opranusm» [7, c. 56].

OpHUM U3 MPOSIBIICHUH 0CO0OM JKECTOKOCTHU SIBIISIETCS MCTs3aHue. B cioBape B. Jlans uctszanue
TOJIKYETCSl KaK «My4Y€HUe, MyKa WUJIU TMbITKa», a UCTI3aTh 03HAYAET <OKECTOKO 00paIaThCs, KECTOKO MY-
YUTh, NBITaTh» [5, c. 63]. B otninuue ot Yronosuoro kojaekca BCCP 1960 rona, eine aeiictytommuii YK
B cTaThe 154 MONHOCTHIO PACKPHIBAET HAa 3aKOHOATEIILHOM YPOBHE MOHATHE UCTSA3aHUS KaK IPUYHHEHHE
IPOIOJDKUTEIHHON 00JIN WM MyYeHHI crioco0aMu, BBI3bIBAIOIIUMH 0COObIE (PU3NYECKHUE U TICUXUUECKUE
CTpaJaHus MOTEpIIEBIIETo, JUO0 CHCTEMaTHYeCKOEe HaHEeCEeHUE M000eB, HE MOBIEKIINE IOCIEICTBH,
IpeyCMOTPEHHBIX cTaThsiMu 147 u 149 VK.



[To HameMy MHEHHIO, TPU3HAK 0CO00i )KECTOKOCTH OXBAThIBAET U MOHATHE «canu3my». [lon cagus-
MOM MOT'YT IOHUMATbCA .HIOGBIG HAaCHUJIbCTBCHHBIC ,Z[GI\/'ICTBI/IH, KOTOPBIC HOCAT XapaKTCp MyLIGHI/II\/'I n UCTHA-
3aHui. B cyneOHON TCHXMATpHHM Caau3M PACCMATPUBACTCS KAaK CAMOCTOATEIBHOE TCHUXHMYECKOe pac-
CTpOfICTBO, CBA3aHHOC C CCKCYAJIbHBIMU MCPCIKUBAHUAMU, KOTOPBIC UCTILITBIBACT JINIO, My4dasd U UCTA3aA
CBOIO XepTBY [3, c. 96].

Takum 06pazoM, 0cobast KECTOKOCTh MTPU COBEPIICHUH YOUICTBA, 3aKPETUIEHHAS B ITYHKTE 6 4acTh
BTOpoi crarhu 139 VK, mpeacraBisier co0oil kKBamupUIIUPYOIIee 00CTOSTENHCTBO, TO3BOJISIONIEE 0Xa-
paKkTepU30BaTh MOBLIIIEHHBIN YPOBEHb OOLIECTBEHHONW OMACHOCTH CAMOIO AESHUS, ONpeaesieMbli CIo-
cOOOM COBEpIICHUS NMPECTYIUICHHS, a TAK)Ke 00CTAaHOBKOM U IPYTUMH 00CTOSATEILCTBAMH €r0 COBEPILECHHUS,
0OCO3HaBa€MbIMHU BUHOBHBIM.

© Jloxxko VY. 1O., Kudaprok 1. A., 2015
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OTAEJIBHBIE IPOBJTEMbI KPUMHUHAJIN3AIINA
KOPPYIIHUOHHBIX NPECTYIIJIEHUU

HUccrenoBanbl oT/ieNbHBIE MPOOJIEMbI KpUMHHAIN3AIMHA KOPPYIIIMOHHBIX MPECTYIUICHHUH, TPOaHATU3UPOBa-
HBl TIPUMEPBI HECOONIOJICHHST TPABWII 3aKOHOAATENILHON TEXHUKH TPU (OPMYITHPOBAHUH YTOJIOBHO-TIPABOBBIX
HOpM. [lemaeTcst BBIBOJI O HEOOXOIUMOCTH CHCTEMHOTO TOX0/1a K KpUMUHAIM3AIWY (JeKpUMUHAIH3AINH), o0ec-
MICYCHHUS COOTBETCTBUSA MEXKIY (hOpMOI 3aKOHA (TEKCTOM) M €r0 CYIIHOCTBIO (3aMBICIIOM 3aKOHOAATENs) IS Ipa-
BIWJILHOTO IOHUMAaHUS ¥ IPUMEHEHUSI YTOJIOBHOTO 3aKOHA Ha MPAKTHKE.

Kpumnnanuzanus (IeKpUMHUHATIN3AIMS) OTHOCUTCSI K OCHOBHBIM HAIlPaBIIEHUSIM YTOJIOBHO-TIPaBOBOM
MOJIUTUKY HAPSAY C TOIKOBAaHHEM YTOJIOBHO-TIPABOBBIX HOPM, CAaHKIITMOHHBIM 0OecrieueHueM, MPUMEHEHH-
€M Mep YroJIOBHOW OTBETCTBEHHOCTH U T. JI. VI3MEHEHMsI U JOIMOJIHEHUSI B CTaTbd YTOJIOBHOTO KOJIEKCa
Pecniybnuku benapycs (nanee — YK), onpeaensioniie 0TBETCTBEHHOCT 32 KOPPYIIIMOHHBIE TPECTYILIe-
Hus, BHOcWIKUCh ¢ 2001 roga HeomHOKpaTHO. M3MEHSINCh HE TOJIBKO CAHKIIMU, HO TaKK€ U TUCIIO3HUIIMN
cTareid, B ToM uncie riaBbl 35 «lIpecTyrmieHus mpoTuB uHTEpecoB ciyk0b» YK. OgHako mporecchl Kpu-
MUHaTU3aUK (IeKpUMHUHAIM3AIMN) HE BCeryia ObLIN MOCTeI0BATeIbHbI U JIOTUYHBI, YTO BBI3BIBAET CYIIlE-
CTBEHHBIE 3aTPyJHEHUS B IOHUMAHUHU YTOJIOBHOTO 3aKOHA U €r0 MPUMEHEHUH Ha MPaKTUKE.
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