MIPUHOCAIIYIO JOXOIBI IESTEIBHOCTh, TO IOJIydCHHBIC OT TaKOW NESTEIBHOCTH NOXOIBl W MpHOOpEeTeHHOE 3a CYeT
HX UMYIIECTBO MOCTYMAIOT B CAMOCTOSTEIRHOE PACIOpsDKeHNE yapexaeHns. OTHaKo UMYIIECTBO, KOTOpoe mpruodpe-
TaeTcs B pe3yNbTaTe MOKEPTBOBAHUS HE SBIIACTCS MPUOBLUIBIO, IOTYICHHON B pe3yIbTaTe OCYIIECTBICHIS MPEIITPHHH-
MaTeICKON AEATEIbHOCTH.

3akuiouenue. [lomaraem, 9to yupexaeHue ABISETCS CAaMOCTOSATEIBHBIM CYOBEKTOM TPaKJaHCKHUX TPABOOTHO-
IICHUH W TpY TPHUHATHN TIOKEPTBOBAHUS CIIeIyeT pykoBoacTBoBaThes cT. 553 'K Pecrybnuku benapych, B cooTBeT-
CTBHUH C KOTOPOI HAa MPUHATHUE IMOKESPTBOBAHHUN HE TPEOYETCS YbCTO-THO0 PA3PEIICHIUS UIH COTJIACHSL.

IIpu stom B coorBercTBum co cT. 210, 280 I'K Pecnybnuku Bemapychk mpaBo coOCTBEHHOCTH Ha MMYIIECTBO,
mproOpeTeHHOe YHUTAPHBIM TPENNPUATHEM, TOCYAaPCTBEHHBIM OOBEIMHEHHWEM WM YUPEKACHHEM II0 JOrOBOpaM
WA UHBIM OCHOBAHISM, IIpHoOpeTaeTcss COOCTBEHHIKOM MMYIIECTBA 3TOTO IOPHUIMYECKOTO JINIA, & CAMO HMYIIECTBO
MIOCTYTIAET B OTIEPATHBHOE YIIPABIICHIE OPTaHU3AIIHH.
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IHOHATHUE U CYIIHOCTB-OTMEHbBI JAPEHUSA

Benenne. JloroBop napeHusi OTHOCHTCS K)IODQBOpaM O Iepejade MMylecTBa B coOcTBeHHOCTh. OmHOU M3
crenudpuIecknx 0COOEHHOCTEH I0roBopa AapeHHMs, OTINYAIOIINX €ro OT APYIHX IPa)KIaHCKO-TPaBOBBIX JOTOBOPOB,
SIBIISIETCS] 3aKPEIUICHNE Ha 3aKOHOAATEIFHOM YPOBHE [paBa JapHTeisl OTMEHUTH COBEPLICHHOE paHee mapenue [1, c. 64].
Tak kKak OTMEHa JapeHus! BICUET I OJapsiEMOI0 TAKHE CYIIECTBEHHBIC M HETaTHBHBIC MOCJIEACTBHS KaK yTpaTa Ipasa
COOCTBEHHOCTH Ha MOJAPEHHYIO BElllb, JAHHAS [IPABOBasi KOHCTPYKIIMS IOJDKHA NMETh YETKYIO IIPABOBYIO PETTIAMEHTALHIO,
a TaKkXKe OBITh JICTANBHO UCCIIEA0BAHA B HayKe IPakJaHCKOTO TIPaBa.

OcHoBHast yacTh. OTMEHA 1apEHHs] UMEET YHUKAJIBHYIO TIPaBOBYIO TIPUPOAY (Sui generis), MOCKOJIBbKY O/lapsieMblIH,
npuoOpeTasi Ha 3aKOHHBIX OCHOBAHMSIX B COOCTBEHHOCTH OIPEJENICHHOE MMYILECTBO, KOTOpas 3alUIIaeTcs rocyaap-
CTBOM, MOXET €€ yTpaTUTh.

B kauecTBe OCHOBOIMOIArAIOUIETO PU3HAKA OTMEHBI IapeHHs ClelyeT yKa3aTh Ha TO, YTO Takas OTMEHA BO3MOXHA
TOJIBKO TT0CIIE IPEKPAIEHHsT 00513aTeJIbCTBA ApEHHUSI.

JloroBop napeHusi MOKeT OBbITh KaK peabHbIM, TaK U KOHCEHCYallbHbIM. OJTHAKO MO 00IIeMy MPaBHILy OH SIBIISIETCS
peanpHBIM: KiTacCH(UIMpPYIOIIM PU3HAKOM, JEXKAIINM B OCHOBE JEIEHHS TPaXJaHCKO-TIPAaBOBBIX JOTOBOPOB HA pe-
aJbHBIE M KOHCEHCYaIbHbIE, IPUHATO CINTATh MOMECHT BPEMEHH, C KOTOPHIM 3aKOHOAATEIb CBIA3bIBAECT BOSHUKHOBEHHE
IpaB ¥ 0053aHHOCTEH Y CTOPOH, KOTOPBIE, B CBOIO OYEPEb, OSABIIIOTCA C MOMEHTA, KOT/1a JOTOBOP CUUTACTCS 3aKII0-
yeHHbIM. KOHCeHCyabHbIE JOTOBOPHI CYMTAIOTCS 3aKJIIOYEHHBIMHA C MOMEHTA, KOT/[da CTOPOHBI IOCTHIIIN MEXILy cOOOH
COTJIAIIICHUS] TT0 BCEM CYIIECTBEHHBIM YCIOBHSIM M OOJEKIM ero (COrJalleHHe) B YCTAHOBJICHHYIO 3aKOHOM (opmy
[2, c. 93]. B cBorO ouepenp, 3aKIOYEHUE PEATBHOIO JOrOBOpa COINPOBOXKAAETCS Nepenavyei umyiecrsa. Jlorosop,
MOJJIEKAIUH TOCYJapCTBEHHOM PErucTpanny, CYUTAETCs 3aKJIFOYEHHBIM C MOMEHTA €TI0 PerucTpalyy, a Mpu HeoOXo-
JTUMOCTH HOTapHAJIbHOTO YAOCTOBEPEHHUS U PETUCTPAllMd — C MOMEHTA PErUCTpaIy JI0TOBOPa, €CIM MHOE HE Mpeay-
CMOTPEHO 3aKOHOAATEIbHBIMU aKTaMU.

He3zaBucumo oT BHIOBOI MPUHAANIEKHOCTH JapeHHUs K peajbHbIM WIM KOHCEHCYAlbHBIM JOTOBOpaM, Iepeiadya
JapuTeNieM UMYIIeCTBa ojaapsieMoMy OyJeT IpeKpamaTh MX JIOTOBOPHBIE OTHOIICHHUS, MOCKOJIBKY B COOTBETCTBHH
co ct1. 395 I'paxkmanckoro xonekca Pecryonmku bemapycs (manee — 'K Peciyonmku Benapyce) norosop mpusHaercs
JIEWCTBYIOIINM IO OIIPEAEICHHOTO B HEM MOMEHTa OKOHYAaHHWS HMCIOJHEHHs CTOpOHaMM oOs3arenscTBa. Kpome Toro,
Ha/IIeKaIlee UCTIOTHEHNE SBISCTCS OCHOBaHUEM M Ipekpamnienus 00s3atenscTB (cT. 379 'K Pecniyonuku bemapycs).

© Aobpamosuu O. A., 2022

— 148 —



Taxum 06pa3om, 0053aHHOCTH OAAPAEMOTO BEPHYTH BEIIb BO3MOXKHA TOIBKO ITOCIIE MOTY4EHHSI UM 3TOH BEIIHU OT JapH-
Tens, T. €. TOCJIe IpeKpanieHus oos3arenbeTna [3, ¢. 118].

OTMeHa JapeHns BiIEYeT MPEKpaIeHNE TpaBa COOCTBEHHOCTH HA MOAAPEHHYIO Belb. [Ipy mpekparneHny npasa
COOCTBEHHOCTH O/IapsI€MbIi TEPSET «3aKOHHYIO BO3MOKHOCTh OCYIIECTBIISITH [0 CBOEMY YCMOTPEHHIO U B CBOEM HHTE-
pece paBOMOYHS BIaICHHS, TIOIB30BAaHMUS U PACTIOPSDKEHUS TIPHHAIIISKABIIAM eMy UMyIiecTBom» [4, c. 120].

OTMeHy apeHus cieqyeT OTTPaHWYMBATh OT TAaKUX NPABOBBIX SIBICHUI KaK PacTOpKEHHE JOTOBOpa, OTKa3 OT
UCIIOTHEHUSI IOTOBOPa IapeHHsI.

[Tpu uccrenoBaHuy rpaskAaHCKO-TIPABOBOTO JIOTOBOPA YYEHBIE OTMEYAIOT, YTO €TI0 MPaBOBast CYLIIHOCTh, MPEXIE
BCETr0, COCTOUT B COBIAJICHUH BOJIM CTOPOH JIOTOBOpA, T. €. B HAJIWYWK cornamenus [5, c. 59]. B cBoro ouepens, oTMeHa
Jap€Husd BO3MOXKHA IPU HAJIMYUU BOJICU3BABJIICHUS JIUIIb 0}1H0171 CTOPOHBI — JapuUTEIId, HACJICIHUKOB, 3aMHTEPECOBAH-
HBIX JaI] (4acthb 2 1. 1, . 2 c1. 549 'K Pecniy6nuku Benapycs), T. €. mpecTaBisieT co00i OHOCTOPOHHUI aKT.

PacroprkeHue oroBopa BiieyeT NpeKpaleHie 00s3aTeNbCTB MeX Ly cTopoHamMu. [Ipr 3ToM «B citydasix pacTOp»KeHHUs
JIOTOBOpA 0053aTENbCTBA CYUTAIOTCS] MPEKPAICHHBIMI C MOMEHTA JOCTIKCHHMS COTJIALICHUS! CTOPOH O PacTOP KEHUH
JIOTOBOPA, €CJIM WHOE HE BBITEKAET M3 COTJIAIICHMSI CTOPOH MM XapaKTepa W3MEHEHHs J0Tr0BOpa, a IPH PACTOPKEHUN
WJIN U3MEHEHUH JIOTOBOPA B CyJeOHOM MOPSAKE — C MOMEHTA BCTYIUICHHUS B 3aKOHHYIO CHIIy PEIICHHUS CyAa O pacTop-
KEHUM WIN W3MEHEHHHU JoroBopa» [6]. B cBoro ouepenp, OTMEHA JapeHHs] BO3MOXKHA TOJBKO AT0CIE TMPEKpAICHUS
JIOTOBOPA AAPEHHUS.

Jlist oTrpaHWdYeHHs OTMEHBI JApEHUsl OT OJHOCTOPOHHErO OTKAa3a OT HCIIOJHEHHUS AOTOBOpPA IAPECHUS yUCHBIE
BBIJIEIISIIOT CJIETYIOLINE KPUTEPHH.

Bo-nepBbIX, 3TO ONpeesIeHHBIH 3Tall CYIECTBOBAHHS JIOTOBOPHBIX OTHOLICHUH, Hd KOTOPOM JapuTelb BIpaBe
peain3oBaTh CBOE IIPaBO HA OTMEHY JapeHHs JIMOO Ha OTKa3 OT MCIOJHEHHMs JIOroBopa japeHus. B naHHOM cuTyarmn
yMecTHBI OyayT cnosa 1O. B. PoroBoii, kotopast numier, 4To «mo oOlieMy NpaBHily/OTKa3 OT HCIIOJHEHUs JI0rOBOpa,
MIOCJIE TOTO KaK BO3HMKIIHME M3 HEro 00s3aTesIbCTBa HaUISKAIIUM 00pa3oM MCIIOJHEHBI, HeBO3MOKeH. VHO# moaxon
MIPOTUBOPEYHI OBl CYTH SBICHUH — KaK MOXKHO OTKa3aThCsA OT TOTO, YTO HE CyIECTBYeT (00s3aTeIbCTBO MPEKpaIacT-
csl Ha/JJICXKAIlM HCIIONHEeHHEM)» [7, c. 74]. B cBoro odepenp, Kak yKa3hIBalOCh paHee, OTMEHA JAapeHUS BO3MOXKHA
TOJIBKO ITOCJIE UCTIOTHEHUS 00513aTEIbCTB.

Bo-BTOpBIX, CIEAyeT YYUTHIBATH BHJOBYIO INPHHAUICKHOCTh JIOFOBOpa JapeHus. Tak, B COOTBETCTBHUH CO
cT. 548 T'K Pecybnuku benapych mapurens BIpaBe 0TKa3aThbCs OT UCIIONHEHHS TOTOBOPA, COAEpIKAIIero oOenianne
nepenaTh B OyaylieM ofapsieMOMy BEIlb WIIM NMpaBo. TakuMm oOpas3om, JapHuTeslb HaJeJIeH MPaBOM OTKA3aThCS OT HC-
MIOJHEHHS TOJBKO KOHCEHCYaIbHOTO JIOT0BOpA JIapEHHMsI, «B TO BPeMsl KaK HOPMBI 00 OTMEHE JAapeHUsl IPUMEHUMBI KaK
KOHCEHCYallbHOMY, TaK U K peallbHOMY JIOTOBOpY napeHus»[8,ic. 142].

3akiouenue. Takum 00pa3zoM, IPOBEACHHOE HCCIIENOBAHUE JIACT BO3MOXKHOCTD CEIaTh BBIBOJ O TOM, YTO OT-
MEHa JIapeHHsi — 3TO OJHOCTOPOHHEE BOJICH3bSBICHUE)IApPUTENs MO0 ero HacJeIHWKOB, 3aMHTCPECOBAHHBIX JIUIL,
aZipecoBaHHOE OJIaPIEMOMY HEIOCPEICTBEHHO JINO0 B CyZAe0HOM MOpAIKe, B pe3yabTaTe 4ero OJapseMbli yTpauuBaeT
[PaBO COOCTBEHHOCTH HA IOJAPEHHYIO Bellb W 00j13aH<BO3BPATUTH €€ NApHUTENI0, €ClIM OHA COXPAaHWIACh B HAType
K MOMEHTY OTMEHBI JIapEHHS.
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